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SECTION 1: INTRODUCTION AND SUMMARY OF FINDINGS

This study analyzes the felony sentences of a representative sample of Milwaukee County defendants who were
sentenced to the Wisconsin state prison system. Inmates from Milwaukee County comprise almost half of total ad-
missions to state prisons.

We believe the study is the first of its kind in Wisconsin. Its findings address several issues in the current discus-
sion about “truth-in-sentencing.” The study also sheds light on other topics and perceptions in the debate about
Wisconsin's correctional policy.

A lack of accountability

We believe the participants in Milwaukee County’s criminal courts — defense lawyers, prosecutors, judges — tend
to be more accountable to each other than to the general public. This is so for several reasons.

First, many judicial and corrections system officials use a nomenclature in which words are disconnected from their
normal meaning. Individuals who commit multiple burglaries and traumatize a neighborhood are often described as
“low-risk.” Swindlers who exploit the elderly are “non-assaultive.” A five-week crime spree involving seven ag-
gravated holdups is a “single crime episode.” Courtroom discus<inne

occur as to whether a nine-year-old rape victim with vaginal wc s :

suffered “bodily harm.” A felon’s “criminal history score” can P?‘rtICIpantS it
clude violent juvenile offenses, including sexual assault or robber Milwaukee Cou nty’s

, , _ o criminal courts —
Second,meaningful public access to information is limited. Muct
formation we reviewed for this study is confidential and not defense IaWyerS’
available for public inspection. In addition, our sponsor incurred prosecutors, judges —_
stantial expense simply to acquire transcriptpublic hearings o
plea bargains. Many court files we reviewed were missing key tend to be more
mation, such as transcripts fropublic sentencing hearings. V accountable to each
sought copies of missing sentencing transcripts, but in some ¢ other than to the
took weeks for them to be filed. We asked for, but were unable .
cure, copies of “offer letters” that prosecutors had presented defe general pUb“C-
at the start of the plea bargaining process. The cumulative ef
such problems is that the voting public is flying blind when it seeks to evaluate the performance of elected judges
and prosecutors.

Third, the structure of a “prison sentence” often defies clear explanation — except to those who are part of the sys-
tem. As Milwaukee Judge John DiMotto explained in giving long-time drug dealer Karl Freeman a 10-year prison
sentence: “...You know ten years doesn’t mean ten years. You've been in the system long enough to know that.”
The definitions at the end of this Section highlight the complexity that characterizes the system.

Overall, felony sentences are lenient

We analyzed the structure and severity of sentences using a variety of measures. Among our findings:

e While judges have considerable discretion in sentencing felons, other participants in the criminal justice system
have the effective authority to limit or even reverse the impact of a judge’s sentence. As one example, while
judges statewide increased sentence lengths between 1990 and 1995, early release practices of the State Parole

Commission offset many of those judicial decisions. See Figure 1.

« Few offenders receive “maximum” sentences, even though most in our study were repeat criminals. A majority
received sentences that were less than half of the maximum possible.

e Several factors combine to produce relatively lenient criminal sentences. The most important include: plea



FIGURE 1 Changes in sentence length and time served in prison
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Source: Derived by the authors from Wisconsin Department of Corrections tables, dated January 13, 1998, on average
length of sentence and average percent of sentence served, for 1990-1995.

bargaining; the use of overlapping (“concurrent”) sentences for more than one crime; judicial substitution by
defendants; and the impact of prison crowding on early release practices.

e Plea bargaining cut maximum prison exposure by an average of about 42%, or 12.4 years per defendant.

« For felons convicted of more than one crime, concurrent sentences cut overall sentence exposure by about 43%,
compared with back-to-back (“consecutive”) sentences.

e Two “sentencing reforms” authorized by the Wisconsin Legislature have been eliminated, in one case, and
sharply curtailed in another. The Wisconsin Sentencing Commission was abolished in 1995. The Intensive
Sanctions program was scaled back in 1997. The Legislature will need to consider the shortcomings in each as
it debates new sentencing policies.

The impact of truth-in-sentencing

We did not specifically examine what impact truth-in-sentencing legislation might have had on sentence lengths or
prison populations. However, our study suggests that truth-in-sentencing will increase prison populbtidns

judges modify their current motives in issuing sentencesJudges clearly understand that a “prison sentence”
now does not equal the amount of time an offender actually will be incarcerated. Judges often estimate the likeli-
hood of early release and impose a longer sentence, in order to achieve a certain period of actual incarceration.

Whatever impact truth-in-sentencing has on sentence lengths, bills now pending in the state Legislature should
greatly clarify much of the complexity and ambiguity that now limits accountability.



Methodology

Our research began in late 1995, using a random, representative sample of Milwaukee County inmates in state
prison! In 1996 and 1997, we examined: confidential records for these inmates in files of the Wisconsin Depart-
ment of Corrections; and court transcripts, police reports, and other information available from records at the Mil-
waukee County Clerk of Courts. Records we examined included: juvenile crime reports; inmate evaluations by
state social workers and parole and probation agents; crime victim statements; and other information about current
and prior offenses. The study’s sponsor also incurred significant expense to obtain copies of previously unavailable
records that describe plea bargains. In total, our various sources of information allow for a unique and comprehen-
sive analysis of sentencing practiées.

Judicial reaction: agreement and disagreement

We also interviewed judges, prosecutors, and others in the criminal justice system. Among judges who reviewed
drafts, reactions ranged from strong disagreement to strong approval. We discuss several of their comments in Sec-
tion 8. One constructive critic said our analysis presented an unfair or unrepresentative view of some judges. This
underscores three key points regarding this report: (1) it does not “rate” individual judges or in any way evaluate an
individual judge’s sentencing patterns — our sample does not allow that; (2) we chose the cases described in the re-
port to illustrate important overall characteristics of the sentencing process; and (3) our analysis of these cases, by
necessity, reflects a subjective point of view.

The conventional wisdom often is wrong

Eighty-eight percent of cases studied involved defendants sentenced to prison in the years 1990-1995, a period of
substantial inmate population growth. As a consequence, the study helps address some popular perceptions about
the relationship between sentencing practices and prison populations.

For example, thdlilwaukee Journal Sentindlas observed that the “Legislature’s insatiable penchant for lengthen-

ing sentences helps explain prison congestion.” As to this and some other elements of conventional wisdom, this
study suggests different conclusions. It also provides information about sentencing practices for those convicted of
so-called “non-violent crimes,” e.g., burglary, theft, and drug trafficking. Some commentators have suggested that
growing prison populations reflect longer sentences for, and increased incarceration of, such offenders. This is a
widely held view that is not supported by cases and data in this study.

TERMINOLOGY

We encourage readers to review the following definitions of frequently used terms and their meaning in this study.

Truth-in-sentencing.  Confusion and ambiguity about criminal sentencing has prompted various legislative proposals which
often are labelled “truth-in-sentencing.” These proposals primarily address the wide variance that historically has existed
between an offender’s so-called “prison sentence” and the amount of time actually spent in prison. Thus, a typical truth-in-
sentencing proposal will provide that an offender’s sentence be much clearer in terms of how much time will be spent in
prison versus community supervision. Other definitions that follow demonstrate the complexity of the current system and
why this complexity has given impetus to truth-in-sentencing proposals.

Sentence (or actual sentence).  The total length of time the sentencing judge commits a convicted defendant to Depart-
ment of Corrections supervision, either in prison or community supervision (parole, probation, or Intensive Sanctions).

Maximum sentence exposure.  The longest sentence a defendant could receive if convicted of all charges initially filed by
the district attorney. See plea bargaining below.

Prison term (or prison sentence) . The portion of the sentence that the convicted defendant spends in prison. This usual-
ly ranges between 25% and 67% of the actual sentence, due to “early release” and “mandatory release” parole practices.
See below.

Parole . A status of community supervision into which most convicted felons are placed after serving the prison term portion
of their sentence. Also see probation below.




Prison release. Most inmates are released from prison before completion of their sentence. We discuss three categories
of prison release dates in the text, as follows:

. Mandatory release date. The date by which the statutes require that most inmates are to be released from prison —
usually after they have served two-thirds of their actual sentence.

. Early release date (also discretionary parole date, or parole eligibility date). The earliest date that most inmates can
be released from prison by authority of the Parole Commission, a separate authority from the Department of Correc-
tions. Early release eligibility usually occurs after 25% of the actual sentence has been served, or six months,
whichever is greater.

. Probable release date . The date by which the average inmate is likely to be released from prison and placed in pa-
role status. Inmates usually will be paroled after serving between 25% and 67% of their actual sentence. In 1994 and
1995, inmates being released for the first time from a new sentence had served an average of 42% of their actual sen-
tence.

Intensive Sanctions release.  Most paroles are granted by the Parole Commission. The Department of Corrections may
administratively transfer an inmate to community supervision under the Intensive Sanctions program. Generally, this can
occur at any time, including before eligibility for early release.

Maximum initial prison exposure. Due to mandatory release policies, maximum initial prison exposure is usually two-
thirds of maximum sentence exposure (non-life cases only).

Maximum actual prison exposure.  Two-thirds of the actual sentence (non-life sentences only).
Probable prison exposure.  Forty-two per cent of actual sentence. See probable release.

Life sentence. A period of Department of Corrections supervision — in prison or on parole — equivalent to the length of
the offender’s life. Depending on the offender’s record and the decision of the sentencing judge, offenders with a life sen-
tence may be eligible for early release to parole status. The judge has three basic options: 1) parole eligibility after a mini-
mum prison term of 13 years, four months; 2) parole eligibility at a specified time longer than 13 years, four months; or 3) no
parole eligibility. Offenders with life sentences are not eligible for mandatory release.

Concurrent sentences . Sentences for more than one crime that are served simultaneously. For example, an offender
with two concurrent sentences of five years has a total sentence length of five years, not 10.

Consecutive sentences.  Sentences for more than one crime that are served back-to-back. The opposite of concurrent.
An offender with two consecutive sentences of five years has a total sentence length of 10 years, not five.

Plea bargaining. The process through which prosecutors seek a guilty plea from a defendant. In return for a guilty plea,
prosecutors may agree to recommend one or more of the following: 1) dismissal of one or more charges; 2) reduction in
severity of some charges; and/or 3) a specific sentence length or type of sentence (probation, concurrent prison terms, etc.).
Prosecutors also may agree to present other information that a judge might consider in sentencing. Also, some plea bar-
gains are based on a prosecutor’'s agreement not to increase the severity of the initially filed charges. An important element
in some plea bargains is an agreement by the prosecutor to make no recommendation on sentencing severity to the judge
in the case.

Alford plea. A plea which often is entered by a defendant as part of a plea bargain. The defendant does not admit guilt,
but does admit that the state’s evidence could convince a jury or judge to convict. Under an Alford plea, a defendant effec-
tively agrees not to contest the charges or a judge’s decision to convict. (Other common pleas are: not guilty; guilty; and no
contest.)

Intensive Sanctions . A sentencing option for judges (and a parole option for the Department of Corrections) under which
an offender spends a brief portion of the actual sentence in prison and the rest of the sentence in community supervision.
This program was terminated by the Legislature in 1997.

Probation. A sentence served in community supervision, under rules of the Department of Corrections, with supervision
provided by a Department parole and probation agent.

Stayed sentence. A sentence that includes prison time but “stays” the implementation of the sentence in favor of alterna-
tive conditions, such as a probation and perhaps a short period of time in a local jail. If the offender commits a new crime or
violates the conditions of probation, the stayed sentence is automatically imposed and the offender usually will be sent to
prison. Separate penalties may be imposed for the new crime or other violation of probation.




Notes to Section 1

1  The following provides an overview of the sample.

Size of sample 3.6% of all Milwaukee County inmates in Wisconsin state prisons as of Oct. 17, 1995 (n=173)
Characteristics of Representative of inmates from Milwaukee County, as measured by age, gender, race/ethnic group,
sample length of sentence, type of crime; see further information below

Type of plea 128 guilty; 45 not guilty (convicted by jury)

Type of sentence 152 non-life; 21 life

Year of sentencing 88% between 1990 and mid-1995; 12% before 1990

Number of sentencing 29

judges

Here is a comparison of characteristics of the study sample and all Milwaukee County inmates.

All Milwaukee

Study Sample County Inmates

Male 96.0% 95.0%
Female 4.0% 5.0%
Non-white and 83.0% 84.0%

Hispanic
Age

Male 30 30

Female 33 33
Sentence length

Male 14.4 13.7*

Female 8.8 7.9*
Type of Crime

Drug only 7.1% 9.6%

Property & other 17.1% 17.4%

Violent 75.9% 72.0%

* Data are statewide.

Also see Appendix A: Study Design, from John J. Dilulio and George A. Mitchell, ‘RéatlyGoes to Prison in WisconsinVisconsin

Policy Research Institute Repokolume 9, No. 4, April 1996. This material presents several measures demonstrating that the average
age, length of sentence, and type of crime committed by inmates in our sample was similar to — in some cases identicala—fowith d

the overall cohort of Milwaukee prison inmates.

While the overall sample is representative of Milwaukee County prison inmates in 1995, we cannot say that various sulajscups we
are representative. For example, the discussion of inmates in the Intensive Sanctions program is based on 16 casesathaidoere

ly drawn from a universe of Intensive Sanctions participants. A representative study of Intensive Sanctions participaotheorsab-
group, would require a random sample focusing on that category of inmate.

2 Access to confidential records was allowed per a statutory provision affecting research projects. Where this study ofideraig} to
formation, the real names of inmates and victims are not used.

3 We acknowledge and appreciate the assistance of several judges who reviewed drafts of the report, provided suggestiaféeradd als
criticism. Representatives of the Milwaukee County District Attorney provided advice. Kate Rathburn of the Wisconsin Dtepiartme
Corrections and several staff in the Milwaukee County Clerk of Courts provided considerable assistance. Attorney Chpi©@desbn
research assistance in 1996. Among those receiving draft copies were the outgoing and incoming Chief Judge, the Presiflithg Judg
Felony Division, and the District Attorney. All errors are ours.
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SECTION 2: CRIMINAL SENTENCING — THE WISCONSIN CONTEXT

Judges have substantial discretion in deciding how criminals are sentenced. However, other participants and factors
in the criminal justice system also affect sentencing and limit judicial discretion. Some are well-known; others are
less understood. Here are examples:

according to our study

The Legislature and Governor set maximum statutory penalties and establish other policies, such as the capaci-
ty of the prison system, that directly influence how much of an offender’s sentence is served in prison.

Wisconsin judges are bound by Supreme Court (“the Court”) and Court of Appeals case law on sentencing and
the proper exercise of discretion. The Court also has set guidelines on the process of plea bargaining, which
has a significant impact on sentencing.

For most of the period covered by this study, the Wisconsin Sentencing Commission “promulgate[d]. . .guide-
lines for use [by judges] in sentencing defendants. . .”

Prosecutors have considerable discretion in determining what charges are filed and whether charges are bar-
gained away in return for a guilty plea.

Defense lawyers who believe a judge is a tough sentencer have one opportunity to move the case to a different
court2

The Department of Corrections, the State Parole Commission, and Administrative Law Judges have consider-
able authority in determining how long offenders are in prison and
what the consequences are for those who violate while serving a
The overall result, portion of their sentence on parole or probation.

. The impact of these external factors varies among individual judges.
and other data, is a Sentences often are heavily influenced by factors beyond a judge’s

system of sentencing control, including: the credibility of a victim or other witnesses; the

quality of evidence gathered by police; the substantial discretion of

in which most prosecutors in deciding which charges to file and in bargaining for a

convicted offenders guilty plea; the significant impact of the judicial substitution law; the
don't go to prison and completeness and accuracy of information provided to a judge about a
convicted defendant’s prior criminal record; and the authority of state
those who do serve administrators to affect implementation of a sentence once it is issued.
relatively short
sentences The overall result, according to our study and other data, is a system of

sentencing in which most convicted offenders don’'t go to prison and
those who do serve relatively short sentefcdshis conclusion con-

flicts with much conventional wisdom in major media, such as a prominent commentator who says Wisconsin is in
a “lock 'em up craze” that assumes the state “can make do without alternatives to incarcei@tion.generalities
are not supported by the facts. For example:

Most offenders are not in prison; they are in “alternatives to incarceration” (Figure 2);

The majority of new offenders in the corrections system in this decade are in “alternatives to incarceration”
(Figure 3);

Those in prison serve less than half of their sentences there;

The representative sample of Milwaukee County inmates we studied included few with a maximum sentence.
In fact, of those with non-life sentences, about 60% received less than half the maximum sentence.



FIGURE 2 Most Wisconsin offenders are not in prison

On January 30, 1998, 82% of Wisconsin's convicted
offenders were in alternatives to incarceration — Inter
Sanctions, probation, or parc

66,287
(including
8,148
absconders

14,523

Alternatives to Incarceratior
incarceration

Source: Department of Corrections, “Offenders Under Control on January 30, 1998,” Form DOC-302.

The outcomes depicted in Figures 2-3 arise from a combination of judicial sentencing decisions and various other
factors which have an important impact on sentencing. Several of these factors are described in the remainder of
this Section.

Supreme Court guidelines. Milwaukee County judges receive a “Bench Book” listing case law on sentencing
standards. This case law says “. . .[p]robation should be the sentence. . .” unless a judge specifically identifies fac-
tors requiring incarcerationReferring to this guideline, the Court said:

Rejection of probation [by a sentencing judge] is a necessary predicate to a determination that incarceration
is required in a particular ca8e

The Supreme Court has listed these criteria for judges to review in rejecting the use of probation:

» Confinement is necessary to protect the public from further criminal activity; or

« The offender needs correctional treatment which can most effectively be provided in prison; or

e Probation would “unduly depreciate the seriousness of the offense.”

The Supreme Court has suggested that judges apply these criteria by evaluating: (1) the nature and circumstances

of the crime; (2) the offender’s history and character; and (3) the availability of institutional and community rehabil-
itation.”



FIGURE 3 Offenders in the state corrections system grew by 29,000
between 1989 and 1995; 86% of the net growth was
accounted for by those in alternatives to incarceration 8
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Source: see Note 8.

The type of crime for which an offender is convicted is a key factor in sentencing debatda.general, the poli-

cy that has emerged tends to favor incarceration for those convicted of so-called “violent” crimes (homicide, rape,
assault, and robbery). There also tends to be agreement that most first-time, so-called “non-violent” offenders (bur-
glars, car thieves, and some drug offenders) warrant pro§ation.

Disagreement is greatest regarding offenders who fall between these two categories. Specifically, a major issue is
whether, and for how long, prison is appropriateréeat burglars, car thieves, and drug dealers. This debate of-

ten obscures the fact that the vast majority of non-violent offenders already are in alternatives to incarceration. This

fact (Figure 4) contradicts a great deal of misleading conventional wisdom fostered by the media commentators,

some reporters, and opponents of prison construction. The truth is that fewer than 10% of offenders whose most re-
cent crime was “non-assaultive” are in prison. And, among that group, most are repeat offenders.

Again, contrary to much conventional wisdom, most offenders are sentenced directly to community supervision
(probation) or are paroled to community supervision after brief prison terms. Thus, from 1990 to 1995, most of the
net growth in offenders entering the correctional system came in alternatives to incarceration, or community super-
vision (Figure 3).

Legislative and administrative actions. In addition to Supreme Court guidelines, the outcomes described in Fig-
ures 2-4 reflect various other actions that have an important impact on sentencing.

e The Wisconsin Sentencing Commission

Almost all Milwaukee County sentences analyzed for this study were issued while the Wisconsin Sentencing
Commission existet? In creating the commission, the Legislature mandated that judges “. . .shall take the
[commission’s] guidelines. . .into consideration” and that if a judge “. . .does not impose a sentence in accor-
dance with. . .the guidelines, the court shall state. . .its reasons for deviating” froAt them.

The commission’s published description of its work illustrates the policy it sought to advance (emphasis
added):



FIGURE 4 “Non-assaultive” offenders (other than homicide, sex, or other
assaultive) under control of the Department of Corrections

As of mid-1996, 91% of Wisconsin's "non-assaultive" offen
are in alternatives to incarceration.
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Source: Department of Corrections data as of mid-1996, the latest period for which complete reports could be obtained.
Data in this table refer only to the most recent offense; many current non-assaultive offenders have committed prior as-
saultive offenses.

The [commission’s] guidelines. . .set forth proportional recommended sentence lengths inmlesimgp-

tive intensive sanctionsThey help foster a rational sentencing policy that recommends incarceration for vio-
lent and repeat offenders and recognizes the necessity to conserve costs by recommending alternatives to
sentencing or intensive sanctions for nonviolent property offenders. . .The commission also investigates al-
ternatives to [incarceratioA?f.

Following enactment in 1991 of the Intensive Sanctions parole program, the Legislature directed the commis-
sion to provide guidelines for judges when “. . .the presumptively appropriate sentence is to the intensive sanc-
tions program. The. . .guidelines shall. . . encourage the use of [Intensive Sanctions] for offenders who show a
low risk of assaultive behavior. 13’

Examples we studied show that the commission’s guidelines often called for sentences which were less than
half of the maximum possible, including in cases where repeat offenders had committed violent crimes. Fac-
tors tending to produce such relatively lenient recommendations included a crime severity scoring system that
diminished the impact of so-called “property” crimes and did not take into account juvenile records. Often,
sentencing judges specifically cited and followed the guidelines.

Early release from prison

Wisconsin statutes let judges impose “a sentence at hard labor for the maximum term fixed by the court. . .”
News reports of sentencing often begin by stating that an offender has been sentenced to X years “in prison.”
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However, this judicial sentencing authori-

TABLE 1 The early release rate more than ty is Subject to “release from [prison]
doubled between 1980 and 1992 14 confinement” through the paroling au-
thority of the Department of Corrections
1980 1992 and Parole Commission. Under this au-
Mandatory release (offenders 55% 17% thority, most felons arg eligible for (1)
serving 2/3 of sentence in ear]y release a_fter serving one-quarter of
prison), as % of all releases their sentence in prison and (2) mandato-
ry release after serving two-thirds of their
Early release (offenders 35% 74% sentence. Paroled offenders are in com-
serving less than 2/3 of munity supervision for the remainder of
sentence in prison), their sentence. Community supervision
as % of all releases can cover a wide range of activities: pe-

riodically reporting by telephone; in-per-
son visits with a probation and parole

agent; drug testing; residency in a halfway house; and others.

The Intensive Sanctions program (Section 4) greatly expanded the Department’s administrative authority to
place inmates in community supervision or to keep offenders who had violated parole out of prison.

For example, if a parolee violates rules or commits a new crime while on parole, the Department of Corrections
has wide latitude in responding. It may revoke parole and return the offender to prison or, even in the case of
rules violations which can be serious (drug use, absconding, etc.), it may pursue an “alternative to revocation”
(ATR), which lets the violator remain in community supervision. An offender who commits a new crime while
on parole (or probation) might or might not be charged with that crime. If a local prosecutor chooses not to file
a charge, the consequence for a new crime usually will be revocation of parole or probation, with the offender
going to prison in connection with the original sentence for the initial crime.

Thus, a judge’s initial sentencing discretion can be greatly affected
by administrative actions and through increased use of early re-

Professor DiCkey’S lease parole. Table 1 shows the impact of this between 1980 and
main rationale for 1992.
Intensive Sanctions . Prison construction

was that thousands

of prisoners would The impact of a judge’s sentencing decisions also is influenced by

available prison capacity. For example, in the early and mid-

“. . .pose little risk of 1980s, the state encountered difficulties in implementing a prison
harm to others [and] expansion program. This accelerated prison crowding and was a

. . major factor in the growth of early releases. Thus, state action (or

are not Ilkely to again inaction) altered the practical impact of sentencing decisions that
[Commit crimes] if had been independently issued by the state’s judges. Prison

crowding also undercuts the effectiveness of community supervi-

they are mtenswely sion programs, because the lack of space reduces the likelihood

involved in an that a violator in such a program will face the serious consequence
intermediate sanction of reincarceration.
program. This crowding continued into the 1990s. In response to prison

crowding, Governor Tommy Thompson proposed a 4,500-bed ex-
pansion of the state prison system. State Rep. Walter Kunicki, then-Speaker of the Assembly, opposed this as
too costly. Kunicki named a commission to prepare an alternative. The commission’s 1991 report was written
by University of Wisconsin Law Professor Walter Dickey; it recommended a 3,000-bed cut in Thompson's
prison program and creation of the Intensive Sanctions prograPnofessor Dickey’s main rationale for the
program was that thousands of prisoners would “. . .pose little risk of harm to others [and] are not likely to
again [commit crimes] if they are intensively involved in an intermediate sanction program.”
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FIGURE 5 Growth in early releases, 1990-1995

Early releases comprised 60% of all first releases in 1!
They were 84% of first releases in 1995. Mandatory rel
declined from 40% to 16% of total first releas

100% -

75%
50%

25%

0% } } ! } |
1990 1991 1992 1993 1994 1995

Early release — — ~Mandatory releases

Source: Wisconsin Department of Corrections (January 12, 1998, transmission from Mark Loder).16

FIGURE 6 Change in average length of sentence and time served in prison

The average non-life felony sentence grew 31% from 1
1995. The average per cent of sentdinoe served in prisg
declined 26% in this periot
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Source: Wisconsin Department of Corrections, various tables, January 13, 1998.
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The Legislature agreed and: removed about 3,000 beds from Thompson'’s prison package; directed him to de-
velop the Intensive Sanctions program; and, through the Sentencing Commission, encouraged judges to use In-
tensive Sanctions “. . .for offenders who show a low risk of assaultive beh&vior.”

The Legislature’s decision to cut the prison expansion program had two important impacts. First, prison crowd-
ing worsened and the number of early prison releases continued to grow (Figure 5). Second, at a time when
judges increased the overall length of sentences, their efforts largely were offset by the increased use of early
release, which cut the average portion of the sentence served in prison (Figure 6).

Summary

During the period covered by this study, Wisconsin’s overall criminal sentencing policy was characterized by a
large per cent of offenders in alternatives to incarceration, increased numbers of early releases, and a reduction in
the average per cent of a prison sentence actually served in prison.

Statewide and in Milwaukee County, these outcomes reflected a combination of factors, including the substantial
sentencing discretion of judges and the several other factors external to the courtroom.

The remainder of this study illustrates how the judicial discretion and other various factors affected the sentencing
of a representative sample of Milwaukee County felons.

Notes to Section 2

1  Wisconsin Legislative Reference Bure&tate of Wisconsin 1995-1996 Blue Bgek386. The Sentencing Commission was abolished as
part of the 1995-97 state budget. It was in existence for almost the entire time period covered by sentences analgpsttin this

2 1995-96 Wisconsin Statutesection 971.20.

3 Several developments in recent years — and potential changes in 1998 — illustrate new policies that might affect thedesuritsewe
For example, the 1995 Legislature abolished the Sentencing Commission, a body whose guidelines generally resulted iligrglatively
sentences (as we document). Also, the 1997 Legislature eliminated the six-year-old Intensive Sanctions program, a géiotemeng o
discuss in Section 4. Currently, the Legislature is considering various “truth-in-sentencing” proposals which would aitentaiig the
system of sentencing we describe in this study.

4 Gregory Stanford of thmilwaukee Journal Sentinelditorial board is the paper’s specialist on analysis of correctional issues. See “Lock
‘em up strategy has limits” (January 21, 1998) and “Prisons don't tip crime scale” (February 1, 1998).

5 Bastian v. Stateb4 Wis. 2d 240 (1971), which approved Standard 1.3 of the ABA’s $fttlards Relating to Probati¢gAmerican Bar
Association Project on Standards for Criminal Justice, February 1970), p. 30. The ABA analysis of this standard inctlidegrtge f
(pp. 28-30):

Probation often will offer far more meaningful possibilities for rehabilitation than will other sentencing alternativeslapgriicthe case
of first offenders.

Continuing normal community contacts has much to offer by way of affirmative contributions to the reintegration of theasffendeful
and non-offending citizen. It is, after all, the normal community in which the ex-offender must learn to live. [Furtieeaethe.negative
and frequently stultifying effects of confinement which can unnecessarily complicate this process of reintegration.

.. .[P]robation maximizes the liberty of the individual while at the same time vindicating the authority of the law aivélgfferotecting
the public from further violations. There have been numerous efforts at documentation of the point, most of which hahe sasuits t
to be encouraging.

.. .Probation costs something on the order of one-tenth of the cost of imprisonment, and while probation ought to cestitrmugH( to
be implemented more effectively), it is still apparent that the per-offender cost of a properly functioning system of pritblaéisub-
stantially less than the cost of institutionalization.

.. .Imprisonment has its hidden costs, [including] removing the main source of income from a family. The effect of #hlesariotion on
innocent dependents will be much less if the offender can be put on probation and can work to support his family atrtie same ti

6  Anderson v. Statg6 Wis. 2d 361 (1976).

7  Garski v. State75 Wis. 2d 62 (1977). While there is a requirement that probation must be considered — and rejected — before a prison
sentence is imposed, the Court has been clear that it will support a prison sentence when the judge has used “a patesshaseths
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on. . .the defendants’ personality and attitude, the viciousness and aggravated nature of the crime, the manner in whéchvaise cr
planned and executed, the need for close rehabilitative control, and the rights of the @rhliriore v. State85 Wis. 2d 722 (1978).

These data, from the Wisconsin Department of Corrections, are for 1990-1995, when about 80% of the sentences reviested\or this
occurred. Data for Figure 3 are below.

Intensive
Prison Sanctions Parole Probation Total
12/31/89 6,609 0 3,976 25,975 36,560
12/31/95 10,660 1,616 8,332 44,898 65,506
Net growth 4,051 1,616 4,356 18,923 28,946
% of total 14% 6% 15% 65% 100%

These data show that, contrary to some conventional wisdom, the state is relying relatively less on prison. Specifecatyl 99l
about 17% of offenders were in prison, between 1990 and 1995, about hé% offendersunder state supervision were in prison.

Some media commentators argue for such a policy, as though it does not already exist. A Milwauia@eSentineeditorial (January
21, 1998) said: “Give first dibs on prison space to violent criminals, please. Onetime losers who are not a threat shootibcsome
sort of loose supervision while living regular lives.”

Several Milwaukee County judges believe the labels “violent” and “non-violent” can be misleading. Their views are sumisexrized e
where in this study, along with several illustrative cases.

The commission was created in 1983 and abolished by the 1995 Legislature.

1991-92 Wisconsin Statutezection 973.012. Defendants were prohibited from basing an appeal on the grounds that a sentence did not fit
the guidelines.

State of Wisconsin 1995-1996 Blue Bagik 386-87.
1991-92 Wisconsin Statutesection 973.011(2).

Wisconsin Department of Corrections, “Types of Releases from the Wisconsin Correctional Institutions,” 1980-1992. Talaeslrexcl
leases other than early release or mandatory release, which are about 10% of all releases. Other release include deng#stéd sen
prison, deaths, etc.

Kunicki appointed the Wisconsin Correctional System Review Panel in April, 1991. Later that year, its main recommendations wer
adopted by the Legislature. Subsequent actions of the Legislature, including elimination of Intensive Sanctions in 188ibreamest
of the panel’'s recommendations.

Data for this chart reflect “first releases,” not all releases, as were depicted in Table 1.

Examples of cases in which Milwaukee County judges used the Intensive Sanctions program are in Section 4. These exat®les illus
that the program overstated substantially the number of “low-risk” prisoners who would be good candidates for commursiprsupervi
On November 6, 1997, a Wisconsin Department of Corrections report said public safety could be enhanced under a recogsiituted pr
that “would no longer be a placement option for offenders who would otherwise be incarcerated.”
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SECTION 3: PLEA BARGAINING
Christmas probably will never be the same for Brenda Jones and Amy Spencer (not their redl names).

On December 24, 1991, after a Christmas eve party at Amy’s house, the nine- and 10-year old Milwaukee girls

went to sleep — Amy in her bedroom and Brenda on the living room sofa. A guest at the party, 25-year-old George

Coats, had stayed behind. Coats had a long criminal record. He was being sought at the time for armed robbery
and for absconding from his probation supervision.

Why did the Coats — who later told authorities he was “roasted” after hours of
prosecution propose drinking and using cocaine — woke Brenda and offered her five dol-
: lars in return for sex. She resisted. Court records say Coats then ap-
t)
thIS. agree_ment. Why proached Brenda and “. . .got on top of her. . .[S]he eventually. .
did the Judge agree’? .push[ed] him off and tried to run. . .but he grabbed her shoulders and

he pushed her down to the floor. He then pulled up her nightgown and

pulled down her panties. . .” As Brenda “struggl[ed] and tr[ied] to get
away,” Coats performed an oral sex act, and then “unfastened his pants, took his penis out, and had an act of inter-
course. . .[A]fter this happened, [Brenda] got up and went to the bathroom and saw that Coats had gone” into Amy’s
room.

Amy “woke up to find [Coats] pulling on her underwear. . .[H]e also offered her $5 to ‘do him’ and she said no.
Amy immediately went and told her mother.”

The presentation of a plea bargain to the judge

For these and other offenses, Coats appeared, on February 17, 1993, in the Milwaukee County courtroom of Judge
Victor Manian. A trial had been scheduled, but Coats’ lawyer told Judge Manian:

Your honor, my client has entered [a plea bargain] with the District Attorney. We're going to be entering a
no-contest plea to count one, first degree sexual assault of a child. . .[T]he State [will move] to dismiss count
two, attempted sexual assault of a child and also the robbery charge in its entirety. . .[T]his plea is also based
[on an agreement] that there’s a pending charge of battery to an officer that will not be charged. .

If he had been convicted of all pending charges (robbery, battery to a law enforcement officer, one count of sexual
assault and another count of attempted sexual assault), Coats faced a maximum sentence of more than 40 years. His
actual exposure could have been more than 60 years, because his uncontested actions with respect to Brenda consti-
tuted two separate acts of assault, while he was charged with only one.

The proposed plea bargain cut Coats’ exposure to 20 years, the maximum penalty at that time for first degree sexual
assault. Coats’ reason for entering the plea bargain became even clearer when his lawyer said “. . .the State will be
asking for eight years incarceration. . .” out of a maximum ¢f &fter Judge Manian accepted the agreement and
recommendation, Coats left court knowing he was eligible for parole in two years and would reach his mandatory
prison release in about five years.

Coats is scheduled to reach mandatory release in mid-1998, under circumstances that are a cause for possible con-
cern: apparently due to rules infractions, his release in February, 1998, was delayed and he was transferred to a
maximum security prison.

The rationale for Coats’ plea bargain

Why did the prosecution propose this agreement? Why, for a career criminal, did it negotiate away a number of
criminal charges and then seek a sentence that was only 40% of the maximum on the sole remaining charge? Why
did the judge agree? The answers show why plea bargaining is both controversial and likely to remain a central part
of the sentencing process.
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On the one hand, there are some understandable elements of this and other plea bargains. On the other hand, plea
bargains can sometimes offend common sense and undermine justice.

Consider, first, the justification for dropping charges of robbery and attempted sexual assault against Coats.

e The robbery victim, Coats’ grandmother, had initially provided enough evidence to support the charge. But
several years had passed; she now was reluctant to testify.

e As to the sexual assault victims, the prosecutor told Judge Manian: “It has been the hope of the State, through-
out the course of these negotiations, to avoid having either [Brenda or Amy] testify [at a trial] about these inci-
dents, because it was already very traumatic for them to experience [the incidents] and report them to the par-
ents.”

Thus, Coats was able to exploit his own victims’ vulnerability and Coats’ sentence
reluctance to testify publicly. Such circumstances are often ci appears to have been
justify plea bargaining. The ramifications of such an outcome ar ]

cussed in the following excerpt from a law review article by co. ~ derived almost totally

Appeals Judge Ralph Adam Fife: from the arbitrary
numerical scoring of

Judge Fine: The “spare the victim” excuse for leniency

raises difficult questions, some of which the Wisconsin a “Sentencing matrix’"
Supreme Court has addressed in the context of a child
abuse case: as developed by the

since-abolished

Justice Shirley Abrahamson: Were the district attor-

ney to decide not to call the child as a witness, the dis- SentenCing
trict attorney may protect the child’s emotional interest . .
in not being forced to face the alleged abuser and ac- Comm|SS|0n-

cuse the abuser of criminal acts, but may inflict a
greater harm on the child by allowing the alleged abus-
er to go free and by demonstrating to the child that the state of Wisconsin does not place a high enough value

on the child’s suffering to bring to justice the person alleged to have caused the s@ffering.

Judge Fine: Prosecutors must avoid the trap of using expressed concern for a victim’s sensibilities as a
mere rationalization for inappropriate concessfons.

Even with the understandable rationale of attempting to protect current victims, why also recommend only an eight-
year sentence? Does that not depreciate the seriousness of the crime(s)? With Coats’ release imminent, does it not
accelerate unduly the time when he might re-offend? Why did the judge accept such a recommehtktotire

answers are problematic.

The “sentencing matrix”

Court records indicate that the eight-year sentence recommendation apparently did not reflect an independent judg-
ment either by the prosecutor or the judge, such as through an evaluation of the total facts in the case or of Coats’
long record (ten arrests, two incarcerations, and various probation violations) or of the need to protect society. In-
stead, as part of the plea bargain, the prosecutor and defense effectively used a “third party” to recommend a sen-
tence, as explained by the prosecutor to Judge Manian:

[Coats’ lawyer] and | filled out the [state Sentencing Commission guideline] matrix for the first degree sexu-
al assault charge and the [8-year] recommendation is in accord with the matrix guidelines.”

Thus, Coats’ sentence appears to have been derived almost totally from the arbitrary numerical scoring of a “sen-
tencing matrix,” as developed by the since-abolished Sentencing Comndis§lma.matrix purported to measure
objectively the severity of a defendant’s criminal history and current offense. A review of the matrix (in its various
iterations) shows a scoring system that tilts unambiguously against incarceration. For example, in all cases in this



16

study in which the matrix form was available for review, none took a defendant’s juvenile record into account un-
less at least four “felony-type” crimes had been committed. Further, the scoring essentially gave identical numeri-
cal weight to a given type of crime (burglary, robbery, assault, etc.), regardless of the circumstances. And, in sever-
al cases, the completed forms omitted prior adult crimes.

Did Brenda Jones suffer “bodily harm™?

The Coats case illustrated how the matrix could sometimes reduce the sentencing process to an outrageous level of
absurdity. Opposing lawyers in the case explained to the court that they disagreed as to whether Brenda had suf-
fered “bodily harm,"as defined by the matrix instruction®emember, this was a nine-year-old girl who had been
raped. According to medical reports cited by the prosecution, she had “adhesions” and “slight tears” in her vaginal
area. Still, several pages of a sentencing transcript are devoted to whether she had suffered “bodily harm” consis-
tent with the bureaucratic jargon of the Sentencing Commission. After this dialogue, a somewhat astounding result
emerged: when viewed through the prism of the sentencing matrix, Judge Manian (emphasis added) explained that:

[Blodily harm [per the matrix] includes pain [and] contusions. . .I think this was bodily harm. . .so [the] box
under 23 of the matrix should be checked “yes” and it puts the total. . .severity of offense score. . .at six, but
[the resulting sentence still is eight yeasg]it doesn’t make any difference

Plea bargaining — a larger context

Several sentencing issues evident in the Coats case surfaced in other plea bargains we examined. Circumstances
and specific facts varied greatly from case to case, so we concluded, with some exceptions, that broad generaliza-
tions about plea bargaining are not particularly useful. As a result, our
primary method in this study is to discuss specific cases that illustrate

What appear to us as how the process works. What appear to us as apparent shortcomings

apparent short- may be seen by others as compromises that “keep the system running”
comings may be seen and do not unduly diminish the outcome’s impact on justice. Recog-
nizing the substantial debate on this topic, we are concerned with the
by others as lack of informed discussion about it. One reason is the unwarranted
compromises that lack of ready access to information about plea bargaining. In Section

8, we strongly recommend that Milwaukee County judges and prose-
cutors and the Legislature take steps to improve public access to infor-

“kept the system

running" and do not mation about plea bargaining. We think this is the best single step to
unduly diminish the insure that the worst aspects of the system are minirtfized.
outcome’s |_mp_aCt Some opinions about plea bargaining
on justice.

The literature on plea bargaining is vast. We do not review it in this
study. What follows is simply a selected summary of views from two Wisconsin judges and from a widely used
law school text on the criminal law.

First, an overview of plea bargaining as presented in the law school tebtbegls by quoting a 1937 description
of why plea bargaining is prevalent:

If all the defendants should combine to refuse to plead guilty, and should dare to hold out, they could break
down the administration of justice. . .But they dare not, for such as were tried and convicted could hope for
no leniency. The prosecutor is like a man armed with a revolver who is cornered by a mob. A concerted
rush would overwhelm him. . .[A] criminal court can operate only by inducing the great mass of actually
guilty defendants to plead guilty.

Although this statement was made 60 years ago, it highlights an issue cited by many with whom we spoke: day-to-
day workload and case volume. “The volume of cases is great. The workload creates a sense of urgency. Every-
thing is happening quickly,” according to one judge, who said this climate influences attitudes toward plea bargain-
ing and many other aspects of the sentencing process.
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Disagreement about plea bargaining extends even to the issue of what does and does not constitute a plea bargain.
For example, some judges and prosecutors said plea bargains often reflect an appropriate assessment of the avail-
able facts and the probability of proving them in court. Others said that cases meeting that definition really aren’t
plea bargains, because the state has not agreed to drop or reduce a charge that it probably could have proved.

The following excerpt, also from the textbook, describes the legal climate in which plea bargaining occurs:

[This] process. . .is usually described as plea bargaining, and there is at least a superficial resemblance to the
image of a marketplace invoked by this language. The defendant exchanges the only thing of value he will
usually possess — his right to insist upon government expenditure of time and money for a trial — in order
to limit his losses and resolve the tension produced by uncertainty about his fate.

. . .[A]long with whatever pressure there may be to keep dockets moving, how far the prosecutor is willing to
mark down the price of any particular defendant’s crime in order to obtain trial avoidance may involve polit-
ical, cultural, and tactical considerations. Uncertainties about the effectiveness of a complainant’s or eyewit-
ness’s testimony, questions about the admissibility of a confession or other evidence, the need to enlist the
defendant’s cooperation as informant or as government witness in other cases, the existence of overcrowding
in pre-trial jail or post conviction prison facilities, the estimate of the defendant’s character, or the impor-
tance of maintaining smooth working relationships with defense counsel with whom one deals on a continu-
ing basis — all are factors which may influence the prosecutor’s pricing policy. Thus the model implies
[the] give-and-take and mutuality of advantage of a commercial transaction: each side makes concessions
and each obtains something which would otherwise be doubtful or unrealizable.

.. .The defendant may not always have been adequately counseled about potentially serious consequences of
the criminal record created by pleading guilty, e.g., prejudice in obtaining employment or the defendant’s
worsened situation in the event of a future conviction.

Even if this is known to him, however, from the defen- .

dant's perspective such long-range contingencies [often] “[A]llong with whatever

are likely to be outweighed by the immediate prospect of pressures there may

getting a present difficulty out of the way. . .
be to keep dockets
. . .It seems likely that the underlying ambiguity of plea

bargaining will remain; even the words are misleading. . maoving, how far the
It woulq be more accurat_e to substitu_te “sentence” for prosecutor is WI”Ing
“plea,” since it is the punishment which the accused

[might] receive which gives the persuasion its leverage. to mark down the
Indeed, even if. . .bargaining could be effectively prohibit- i i

ed, a high percentage of guilty pleas would nonetheless be price of arly pqrtlcglar
generated as long as it was believed that judges could and defendant’s crime in
at least sometimes would impose more severe sentences on order to obtain trial

those convicted after having insisted on a trial. )

avoidance may
Two Wisconsin judges whose views we summarize below — CI i i
Schudson and Ralph Adam Fine — are members of the Court | involve pOIItlcaI’ )
peal, District |, headquartered in Milwaukee. Each has a long pre cultural, and tactical
record of criminal trials as a Milwaukee County judge. While considerations.”
generally are seen as representing different legal philosophies, tt
pear to have some views in common when it comes to plea bargainny.

Writing the majority opinion in a 1996 case, Judge Schudson said he shared “Judge Fine’s passionate opinion that
injustice often flows from courts that seem eager or at least content to grease the wheels of unfair plea
agreements?!?

Judge Schudson also called attention to a practice we found to be common, namely, the use by the defendant of a
so-calledAlford plea as part of a plea bargain. In such a plea, the defendant does not specifically admit guilt, but
agrees there is enough evidence that a jury might reasonably convict him. The legal effect of the plea, if accepted
by the judge, is that the defendant can be found guilty of the charges and subject to the same penalties as if a guilty
plea had been entered. Of this practice, Judge Schudson had strong words:
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| have written in the past to explain why conscientious trial judges should neverAléogppleas. . .| have

implored trial judges to include in their plea colloquies [with a defendant] the crucial question, “Are you
pleading guilty because you really did the crime?” As a trial judge for ten years, | frequently rejected plea
agreements when defendants apparently were attempting [to maintain] their innocence [such as through an
Alford plea]. As a result, I, like Judge Fine, presided over many more jury trials than those judges who [ac-
cepted questionable plea bargains] because, in the midst of their heavy caseloads, they made the mistake of
elevating case-flow over justice.

Judge Fine’s criticism of plea bargaining is long-standing and widely known. A book he authored in the 1980s pre-
sented his concerns and resulted in a program on the topic by the CBS news magazine “60 H¥lifitesX-
cerpts below are from a contemporaneous law review atticle.

. . .[A]n overwhelming majority of those in the criminal justice system accept plea bargaining as an “impor-
tant component of this country’s criminal justice system.” The natural question is “Why?” The answer is a
combination of “myth” and “expediency.”

Most defenders of plea bargaining believe that without it an already overburdened criminal justice system
would grind to a halt. Thus, for example, the Wisconsin Supreme Court has recognized that “plea bargaining
is accepted pragmatically as a device to speed litigation. . .” [T]his “system would become clogged” ratio-
nale is a myth. Plea bargaining has been successfully abolished when those in the system have wanted to
make a ban work: in Alaska; in New Orleans, Louisiana; in Oakland County (Pontiac) Michigan; in Ventura
County, California; and, in a petri dish example, in New Philadelphia, Ohio. Stripped of the only reason for
which courts have tolerated the practice, plea bargaining stands naked against the winds of justice.

. . .[W]hatever form the leniency takes [in plea bargaining], the leniency is payment to a defendant to induce
him or her not to go to trial. The guilty or no-contest plea isgthid pro quo . .there is no other reason.

Thus, plea bargaining does not encompass those situations where the facts. . .may justify a lenient sentence, a
dismissal, or reduction. Obviously, for example, if a case initially charged as “first degree murder” is dis-
covered to be, in reality, “manslaughter,” reducing the charge to “manslaughter” is not plea bargaining but
justice. By the same token, consideration to a defendant may be warranted, in appropriate cases, to get his or
her help in catching or convicting a “bigger fish” or to avoid the trauma of a trial for a particularly fragile
victim. Again, this is not plea bargaining but — if appropriate — just for society and for the victim.

Plea bargaining cuts the risk of punishment

However one evaluates the arguments about plea bargaining, we reached one indisputable conclusion: plea bargain-
ing, as practiced in Milwaukee County, appears to cut substantially the
exposure of criminals to punishment. We documented at least 50 ap-

However one evaluates parent plea bargain cases in which charges were dropped or reduced.

the arguments about For non-life sentences (42 of the 50 cases), the average reduction in
p|ea bargaining, we sentence exposure was similar to that for George Coats, e.g., a proba-
Y ble prison term of about five years for defendants who initially faced
reached one indis- exposure of more than 40 years (Figure 7).

putable conclusion:

plea bargaining as Figure 7 deals with plea bargain cases in which initial charges involved

a non-life sentence. Our study also identified cases in which plea bar-

practiced in Milwaukee gains led to dismissal of initial charges carrying a life sentence. See
County, appears to cut Table 2.
SUbStantla”y the €Xpo- Do prosecutors overcharge or undercharge?

sure of criminals to

We compared the actual sentence of offenders with the maximum sen-
tence exposure they faced based on charges initially filed against them.
We also made this comparison for various subsets, including the 50
plea bargain cases we identified that involved a reduction or dismissal of charges.

punishment.
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FIGURE 7 Estimated impact of plea bargains on non-life
sentence exposure and prison terms 15

In plea bargain cases in which charges were reduced
dismissed, the average actual sentence was 11.2 ye
compared to initial exposure of 43.7 years. Based on s
parole practices, these defendants will serve about 4.7 yj{

prison.
43.7
years
25.2
years 11.2 4.7
years_l )
years
b : : r } [ ] |
Maximum Maximum Actual Probable
sentence, sentence, sentence years in
initial revised prison
charges charges

n =42, based on cases in which defendants faced an initial non-life sentence and one or more charges were dismissed or
reduced based on reported plea bargaining.

TABLE 2 Estimated impact of plea bargains where
initial charge involved a life sentence 16

Maximum Maximum
sentence, sentence, Probable
Number of initial revised Actual years in
cases charges charges sentence prison
8 Life (+) 37 years 29 years 12.5

In making these comparisons, one assumes that the charges initially filed are those that the prosecutor believes it
can prove if the defendant does not plead guilty. To the extent that some prosecutors might overcharge or under-
charge, as an initial step in the plea bargain process, these comparisons won't precisely reflect the reduction in a de-
fendant’s real sentence exposure that results from plea bargaining.

Jon Reddin, who supervises felony prosecutors for District Attorney E. Michael McCann, stated to us that the of-
fice’s overall policy is to charge that which can be proved before a judge and/or jury. The scope of our study did
not include an independent evaluation of whether individual plea bargain cases involved apparent “charging high”
or “charging low.” This would have required access to and examination of records regarding: initial police reports;
charging conferences between police and prosecutors; and other sources.

One of the judges we interviewed, and the published opinion of another judge, addressed the issue as follows:
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.. .Three to four years ago, in serious cases, the DA switched from “charge high, plead low” to “charge low,
but upgrade charge if no plea,” effectively masking a lot of “plea bargai#ing.”

.. .[Y]ears ago it used to be State was amending down [to get a guilty plea], now for some reason | see more
and more cases with different [prosecutors seeming] to be amending up and | don’t know if there’s been a

change in the District Attorney’s policies, but I'd like to see charges issued that the state can, | believe, prove
and there not be amendments down or amendments up.

We identified four cases in which new charges were added when plea negotiations broke down and a defendant did
not plead guilty to the original charges. All four were convicted by a jury trial of more serious charges. Three re-
ceived maximum sentences, including one of 120 years and another or life.

A guilty plea means a lighter sentence

Nearly nine in 10 non-life cases we studied resulted in a guilty plea. Those who pleaded not guilty — and thus
were convicted by a jury — received sentences that were about 50% more severe (actual sentence as a % of maxi-
mum).

Judges, other court officials, and attorneys we interviewed said several factors explain this:

e Many judges and prosecutors will give defendants credit for pleading guilty and showing r&morse.

e« Many judges and prosecutors

TABLE 3 Severity of non-life sentences, will give a defendant credit,
guilty vs. non-guilty pleas implicitly or otherwise, for
helping to avoid the time and
Maximum Actual expense of a jury trial.
exposure, sentence, Actual,
revised » revised as % of e Ajury trial can expose the
Plea # charges charges maximum judge to much more emotional
Guilty 125 24.5 years 10.6 years 43% and damaglng (re]V|deInqe, Im
Not guilty 27 35.8 years 23.3 years 65% comparison to _t e relatively
understated evidence usually
Total 152 26.5 years 12.8 years 48% presented at a guilty plea hear-

ing. For some judges, our
study indicates this can influ-
ence the severity of a sentenc-

Another factor — ing decision, particularly when a defendant appears defiant and un-
the speciﬁc judge cooperative in the face of strong evidence against him.
aSSIgned to a case — In the Coats case, for example, it appears reasonable to assume that a
also can affect the more severe sentence would have been issued after a trial requiring
wiIIingness of some Brenda and Amy to testify and including evidence as to physical and

. psychological damage.
defendants and their

|awyers to seek a Judges vary widely in sentencing records

plea bargaln. Another factor — the specific judge assigned to a case — also can af-

fect the willingness of some defendants and their lawyers to seek a plea
bargain. Our study shows a wide range of sentencing patterns among judges, including their willingness to accept
the specifics of a prosecutor’'s recommendaoExperienced defense lawyers understand these differences and
can factor them into the advice they provide clients.

While the sentencing impact of the Coats plea bargain is similar to others we studied (see Figure 6), the overall av-
erage calculations mask important variations in how judges handle individual cases.
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For example, in two cases described below, while the defendants benefited from considerable reductions in initial
exposure, in both cases the judges appeared to compensate by issuing the maximum sentence on the revised
charges.

On March 29, 1995, Judge Diane Sykes sentenced Diane Odom for three counts of “arson to property other than
a building.” The incident involved a dispute that resulted in Odom setting fire to a camper vehicle. The fire
spread to another vehicle and to a garage. Odom had a history of two arson-related convictions, each having
resulted in probation sentences.

Odom initially was charged with a single count of Arson of Building, which carries a maximum sentence of 40
years. Plea bargain negotiations apparently focused on whether the damaged property met the statutory defini-
tion of Arson of Building. The result was a guilty plea to three lesser counts of arson, each carrying a maxi-
mum sentence of two years.

Judge Sykes accepted the plea bargain and issued the maximum sentence: six years, based on three consecu-
tive two-year terms. She said: “It's clear to me that the community’s interest, over and above deterrence, is in
protection. The community needs to be protected from further criminal conduct. . .It's clear to me that if you

are released [on probation] that you will reoffend. . .because you will get angry. . .and your pattern of dealing
with people who cross you is to set fires and, that being the case, the community deserves to be protected from
you.”

In 1994, Judge Lee Wells sentenced Wallace Jones for atte Itis very dlffIC.u'HI for
robbery, aggravated battery (two counts) and recklessly end the average citizen

ing safety (2nd degreé}. The charge arose from two separate to gain access to
cidents. In one, Jones was attempting to steal a car when | . .

the owner with a baseball bat; the victim was hospitalized in information about how
ma for three days. In the second case, Jones and an acci plea bargaining works.
were drinking in a cemetery and violently attacked a man wh

visiting a gravesite.

The initial charges against Jones carried a maximum sentence of 19 years. The revised charges had a maxi-
mum sentence of 11 years. Why the reduction? Discussing the plea bargain at the sentence hearing, Jones’
lawyer said:

It was done because there were problems in both cases, and because we took advantage of one plea bargain
in one case, we wanted to take advantage of a plea bargain in the other case and combine it and get it over
with and get on with our lives. Otherwise, we would have had two jury trials.

In response, Judge Wells said:

[W]e did discuss that at the time of the plea. . .[We also] discussed. . .a substantial number of the proof prob-
lems the district attorney had. . .[W]ithout consideration of proof problems one could recognize how the dis-
trict attorney could. . .have supported much more serious charges. . .The proof problems affected both sides.
. .causing an unknown that they had to deal with. [T]hat is in a sense a roll of the dice. It's a negotiation
that's reached [where] both sides ultimately feel [the outcome] is best for them. . .

Wells accepted the plea bargain and sentenced Jones to the maximum of 11 years. From records we reviewed,
this appears to have reflected a lengthy juvenile record (Jones had no adult convictions) and Wells’ own view
that, despite “proof problems,” the evidence was sufficient to indicate that Jones instigated two violent crimes.

It is significant that in both of these cases the sentencing judge did not appear to rely on the arbitrary “sentencing
matrix” guidelines (as had been used in the Coats case). Instead, each judge appears to have relied on his or her in-
dependent assessment of the specific facts and a more comprehensive set of information about each offender’s crim-
inal record. To us, the eventual outcomes, while still reflecting a substantial reduction in exposure, nevertheless ap-
pear more “just” as a result.
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Summary

The long-standing, and sometimes ill-defined, practice of plea bargaining is a central element in the day-to-day ad-
ministration of the criminal justice system. It is very difficult for the average citizen to gain access to information
about how it works. We believe defenders of the practice should be accountable for making more information
available to the general public. This would allow voters to evaluate cases and to take a more informed position in
the ongoing debate about plea bargaining.

As significant as plea bargaining is, the following Sections illustrate that it often is just one of several sentencing
practices that have the ultimate result of producing lenient sentences.

Notes to Section 3

1  For a number of cases described in this study we omit or alter the names of victims. Also, some offenders’ names ahneraliezetiw
scription of the case relies on information obtained from confidential state prison records.

2 “Transcript of No-Contest PleaState v. George Lamont CoaEebruary 17, 1993.

3 A sentence of “. . .eight years incarceration” does not mean eight years in prison. See discussion of Terminology, fBet8en-1,
tence,” “Early Release,” and “Mandatory Release.”

4  Fine, Ralph Adam. “Plea Bargaining: Amnecessary Evil,Marquette Law Reviewol. 70, No. 4, Summer 1987, pp. 615-632.
5  State v. Gilbert109 Wis. 2d 501, 507, 326 N.W.2d 744, 747 (1982).

6 In Fine’'sMarquette Law Reviearticle, he presents the text of a letter from “. . .a young woman in California [who] wrote to me of her or-
deal. Those in the criminal justice system had used the ‘spare the victim’ excuse as one of the reasons to permib rescegpesjiust
punishment.” Portions of the letter follow:

| was raped in my apartment one night in July of 1986. . .[T]he rapist. . .was arrested two days later, and | picked hifmeutpfvithout any
problems. . .[T]he detective in charge of the case told me that out of the approximately 600 rape cases he had invesigeasdhmimost
“solid” he had come across.

.. .[T]he rapist had a long history of sexual abuse crime [and] was on probation for child molestation. (Actually, he hi®lgsteyear old
daughter, but the charge had been reduced to “Lewd and Lascivious Conduct with a Child under 14,” for which the Courh piac2@l days
probation!)

.. .[These] details. . .help to explain my shock and anger at what happened next. Two weeks later, | received a subpareiesedhite to ap-
pear in court. . .1 arrived at the courthouse early. | was scared and nervous, and | had no ideas what to expectudtedatoisitin a small
room until the D.A. had time to see me, and | was informed that the pre-trial hearing was scheduled for 10 a.m. The Bv@tjsawdry long
hours later. As we were going over my statement, he received a phone call which made him extremely happy, and whicmmfuhatad
D.A.’s words, “[the rapist] accepted our deal.”

.. .I requested him to explain the details of the plea bargain several times. . .[He] avoided the question, but he thdepiglaibargaining was
necessary because if every case had to go to trial, the courts would be back-logged for years. . .He also explaindditbatenetoitrial, and
the rapist was found guilty, some liberal judge may sentence him to less than what “we got” from the plea bargainindhi@ foefel/ant and
illogical). Finally, he told me that | should be “happy” that he had “spared me the pain of going to trial.” | was amazeththavhom | had
not met in the time this “bargain” was planned, had the extra-sensory power to know that | would be “pained” by goindricshiat, | felt
cheated, and | still am very angry. Not only was | completely ignored, but the rapist got a good deal.

My frustration increased. . .One judge told me that | should ‘try to understand the poor guy because he was the prodken dfaamle; alco-
holic parents, and a poor childhood.” That same judge told me | should be ‘grateful that he didn’t hurt me!” When Itispalentencing, the
judge told me I should ‘just forget the whole thing,” and that | should have no trouble getting my life back together siag@iing (I'm 25). |

find it hard to quantify the contempt | feel for those men.

— Letter from Jane Doe to Judge Ralph Adam Fine (Mar. 9, 1987).
7  The sentencing judge is under no obligation to accept any aspect of a plea bargain presented to the court.
8  See Section 1 (Terminology).
9  Further evidence of the Commission’s point of view on sentencing comes from its own description of its mission — see |geXtion 2,

A current Milwaukee County judge told us that written summaries of a defendant’s criminal record that are presented angubgessr-
gle biggest source of inaccurate information we receive at sentencing.”

10 This study describes sentencing practices, including plea bargaining, in Milwaukee County felony courts. It is not avddtaileeh of
the pros and cons of plea bargaining.
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Foote and LevyCriminal Law — Cases & Materials.ittle Brown & Company, Boston, 1981, pp. 322-327.

State v. Greenl998 WL 37954 (Wis. App.) (Feb. 3, 1998).

Escape of the Guilijpodd, Mead & Co., 1986. The “60 Minutes” broadcast was January 18, 1987.

Fine, “Plea Bargaining: Ablnnecessary Evil.”

Plea bargains likely were a factor in many of the remaining cases studied. How many is not known, because often plsarxesasanip
available in court files.Such transcripts are not required to be filed unless a judge so directs. As a result, if no transcript is ordered,
there is no public record of a plea bargainThe sponsor of this study paid more than $1,000 for the production of plea transcripts in a
sample of cases in which they were not filed. An obvious remedy to this situation is a legislative requirement thailed! cas&ih a

plea transcript for public review.

We have no basis for knowing if these eight cases are representative of the overall impact of plea bargaining wherehhegmitsah
life sentence. See Note 1, Section 1.

From written comments anonymously provided by a Milwaukee County judge who reviewed portions of our study.
Milwaukee County Judge David Hansher, as quoteéttate v. Green

See Section 1, Terminology, for description of life sentences.

Examples later in this study show that some defendants exploit this tendency effectively.

“Revised charges” are those for which the defendant was convicted. It excludes charges on which a defendant was aoquitted by |
charges which were filed initially but later modified or dismissed.

A total of 29 judges issued sentences in the cases we studied. On a judge-by-judge basis, the average actual non+i#egeehfemce

18% of maximum to 100% of maximum. The average was 48%. Because our sample of cases was representative of state prison inmate
from Milwaukee County, but not individual judges, we do not present data as to which judges were more lenient or severs. séatenc

data do not allow that conclusion to be drawn. To do so would necessitate a completely different and larger sample thesigpee to
sentative of sentencing patterns for a given set of felony judges.

One judge who reviewed our draft argued that it was inappropriate to identify any judge’s names in discussing casegyin Hgssstia
the individual cases we discuss might not be representative of a particular judge’s overall record. In response, webydteat giah-
dard it effectively would be impossible to ever quote a judge unless one did a complete review of his or her work.

Because this description involves use of confidential information, the date of the sentence is not specified and theofeheraffeader
is not used.
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SECTION 4: INTENSIVE SANCTIONS

Early in 1995, 19-year-old Freddie Nash appeared for sentencing in Milwaukee County Circuit Court. Nash had
pleaded guilty to a Class B felony — armed burglary — and faced a maximum sentence of 40 years.

“I know that when. . .I'm given another chance at a free life, there’s no way crime is going to interfere with my fu-
ture. . .My criminal life is over,” Nash told Judge John Franke. In support of his client, Nash's lawyer said: “While
ordinarily the court sees many such conversions, particularly on the day of sentencing, | do believe that Mr. Nash is
sincere.”

In response to this and other testimony, Judge John Franke discussed his options — probation, prison, or the three-
year old Intensive Sanctions program. He chose Intensive Sanctions. Had the program worked as Judge Franke ex-
pected, and as the name “Intensive Sanctions” implies, Nash would

The various arguments have been monitored closely and would have faced meaningful conse-
for and against guences for not complying. Instead, for the next two years, Nash re-

j } ceived modest sanctions despite documented drug use and other seri-
Intensive Sanctions ous misconduct. His violations escalated dramatically in mid-1997
are central to the and resulted in his shooting and killing another man. In mid-February,

1998, Judge Diane Sykes gave him a maximum, 47-year sentence for
curre_nt debate <’.ibOU'[ reckless homicide and other offenses.
“truth-in-sentencing.”
Nash'’s failure in Intensive Sanctions was among several highly publi-
cized crimes last year by offenders in the program. The net result: 1)
an administrative decision to curtail the program; and 2) the Governor’'s naming of a three-member panel to evalu-

ate what went wrong.

The policy debate that prompted the program’s creation in 1991 remains alive. The various arguments for and
against Intensive Sanctions are central to the current debate about “truth-in-sentencing.” This Section describes var-
ious aspects of the program in a way that focuses on some key issues. We begin with Judge Franke’s remarks at the
sentencing of Freddie Nash.

| face an issue that is not unusual here. . .what to do with a young man who'’s here for his first felony convic-
tion with a lengthy juvenile record? Do | treat you as a first offender?. . .[G]enerally even an offense of this
severity is one that | would consider probation. . .for a first offender. Or do | treat your juvenile record as
evidence that you've pretty much made up your mind how you want to conduct yourself and that we've lost
you and you've lost us and that you should be simply treated as a repeat offender and sent off to prison?

.. .Given that this is your first adult conviction and given all the other circumstances here, | find it very hard
to simply impose 20 years [or] 10 years in prison, even six or seven years for a man who shortly after he be-
came an adult committed this kind of offense. On the other hand, a short prison sentence like three years
doesn'’t tend to give the community a whole lot of protection. . .

.. .With some reluctance here, because | don't particularly like any of these alternatives, I'm going to impose
a sentence to the Division of Intensive Sanctions. This is a prison sentence. It gives you the benefit of. .
.what | would call “extremely early parole,” and I’'m going to sentence you to the Division of Intensive Sanc-
tions for a period of five years.

.. .[T)his is a year of confinement time. It doesn’t necessarily mean you spend a year. You're basically eli-
gible for parole immediately. . .[T]he advantage of. . .some intensive supervision for you is probably the best
thing. It has not worked for you as a juvenile but I'm willing to give it another shot in your adult years.

The judge’s expectation of “intensive supervision” proved wrong. Accordingviibnaukee Journal Sentineé-
view of Nash’s Department of Corrections “case fie:”

Freddie Nash spent much of his time on intensive sanctions smoking marijuana and racking up a poor job
history. . .Homicide charges were filed Wednesday against Nash [who] confessed to [a] fatal shooting. . .July
23 outside a tavern. . .
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[While on Intensive Sanctions,] Nash tested positive for marijuana every time he was tested. Urine screens
were described in his file as “continually dirty.” He also used cocaine, the file says. His regular drug use
was one of the factors considered when Nash was revoked from parole status and sent back to prison in
March of this year. But most of the infractions brought just a warning.

Nash was punished in April 1995 with a month in jail for returning to a community correctional center late
and drunk. And he was slapped with 60 days in jail in the fall of 1995 after he disappeared from his house
for 20 days after he gave police a phony name when they came to break up a fight on a west side street cor-
ner. He admitted cutting off his electronic bracelet and throwing it away.

Nash had a lengthy juvenile record and no work history coming into intensive sanctions. . .While on the
monitoring program, he lost numerous jobs. Some of the reasons for being fired include “terrible atten-
dance” and “standing around.” In January 1997, Nash committed another felony, fleeing from police in his
car, and wound up back in prison — until only until May, when he was released on the bracelet again.

He was trusted enough to be taken off the bracelet on July 14, just nine days before Cameron was murdered.
Nash was charged Wednesday with first-degree reckless homicide while using a dangerous weapon, second-
degree recklessly endangering safety while using a dangerous weapon, possession of a firearm by a felon and
habitual criminality for the fatal shooting. . .

Nash'’s arrest, and that of many other violators, made it clear that ’
sive Sanctions simply had failed, especially when measured & Nash’s arrest, and

criteria set by those who initially proposed it. that of many other

This failure — and the 1995 demise of the Wisconsin Sente VIO|atOI‘S, made it
Commission — are more than historical footnotes. This study clear that Intensive
vides new evidence as to why “Intensive Sanctions” — and “sel Sanctions simply had

ing guidelines” — failed to meet their goals. ” .
failed, especially when
The historical context for Intensive Sanctions measured against

Historically, Wisconsin legislators have pursued many responses criteria set by those
public’s concern over crime. Some initiatives were at odds witt who initially
ﬁrs, reflecting ;trong divisions about the best course of action. ( proposed it

and, the Legislature approved stronger penalties and an apprc¢
doubling in prison capacity between 1977 and the early 1990s. but
some legislators felt these steps went too far; in their eyes, judges were imposing inappropriate sentences and many
offenders were being sent to prison unnecessarily. One result was legislation designed to slow the growth in “non-
violent” felons sentenced to prison by local judges. Examples include the creation of the Sentencing Commission
(1983) and enactment of the Intensive Sanctions program (1991). Proponents explained the basis for these pro-
grams as follows:

« A“large number of. . .[prison inmates] are not violent or assaultive [and] pose little risk of harm to others. . .if
they are intensively supervised [in the community]. . .

“[In 1990, 1,467 new inmates were] identified on the ‘low-risk sentence track’ by the internal Dept. of Correc-
tions assessment. . .systefm.”

*  “While there certainly are some assaultive, dangerous, sophisticated offenders in Wisconsin’s prisons, most do
not fit this profile.”s

* “Sentencing Commission . . .guidelines. . .foster a rational sentencing policy [of] incarceration for violent and
repeat offenders [and] alternatives [such as] intensive sanctions for nonviolent property offenders.”

Examples in this study, and other evidence, show that these assertions frequently were at odds with reality. In many
cases, these claims are based on a use of words that is disconnected from their actual meaning.
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Consider Freddie Nash. Judge Franke relied on the Department of Corrections’ assurances that it would provide
strict monitoring and supervision. Franke and other judges had a basis for thinking this might occur:

e As evidence of its ability to more closely monitor people such as Nash, the Department’s budget for Intensive
Sanctions was 400% larger, per offender, than for typical probationers or parolees.

e One of Franke’'s most respected colleagues, Judge John DiMotto, was on the 1991 task force that proposed In-
tensive Sanctions.

In later sentencing a burglar to the program, DiMotto had said: “. . .you're going to be watched like a hawk by
your [state] agent. If you get out of line, they are just going to take you in to custody [and] put you in [the state
prison at] Waupun. . 7"

e The Wisconsin Bar Association had praised the program. “Numbers don't lie for intensive sanctions success,”
said the bar's magazin&he Wisconsin Lawy#r It said Intensive Sanctions *“. . .affords protection through
more restrictive supervision” and quoted Frank Gimbel, chair of the bar’s Prison Overcrowding Committee, as
saying Intensive Sanctions “. . .is not a slap on the wrist. It is a significant punitive sanction. . .”

In this context, Franke’s sentence was preferable to straight probation and a plausible alternative to a prison sen-
tence, where early release and light parole supervision for burglars is common. Howel@rirtakSentinéd ac-

count of what actually happened to Nash shows: repeated rule violations; almost non-stop drug use; at least one
new crime; and destruction by Nash of his electronic monitoring bracelet. The minor sanctions he received contrast
starkly with the sterner response that Judge Franke (and DiMotto and Gimbel) would have éxpaeté&kpart-

ment’s actual response was what Gimbel had been led to believe would not occur — a slap on the wrist.

The Intensive The failure to rein in Freddie Nash is one of many examples where the
Sanctions cases in rhetoric of Intensive Sanctions was at odds with realityurnal Sen-
tinel reporting, and other examples in this study, show that many seri-
our Sample show that ous rule violations were accompanied by few or no consequ&hces.

the phrase “intensive

sanctions” is one of Non-violent property offenders

many misnomers that The cases in our sample show that the phrase “intensive sanctions” is
contaminate and one of many misnomers that contaminate and distort the debate about
. sentencing policy.
distort the debate 9 POy
about sentencing Another involves burglars, who specialize in sizing up a neighborhood
olic to identify houses where they can break in without encountering any-
P Y- one. To argue against incarcerating a repeat burglar is a formidable

task, but it becomes easier if burglars instead are labeled “non-violent
property offenders.” The same is true for car thieves. But to argue that burglars, other thieves, and swindlers are

only “non-violent property offenders” is to deny the real anguish, fear, and apprehension theltinflict.

Discussions about crime and policy responses can be influenced greatly by such misleading words and phrases.
Judge Arlene Connors called attention to this in a 1993 sentencing of a 19-year-old convicted of auto theft. The of-
fender’s juvenile record included four separate convictions for auto theft. Judge Connors told him:

Let me tell you what's bad about stealing a car. . .[SJome of those cars are the sole means of transportation
for people, to get groceries, to go to the movies or whatever, entertainment and, more importantly, to go to
work.

When you steal a car, and when it comes back to the owner, nine times out of ten, it's so damaged, it's use-
less. The steering column is peeled away. There are dents in the car. Sometime the tires are off.

The insurance company takes care of the payment of the car if the man has insurance; but then the insurance
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premiums go up for that person, too; and, indirectly, when you have so many cars being stolen in our commu-
nity, that means the premiums of everyone who pays for automobile insurance goes up. People like me, ev-
erybody in this courtroom is paying for it. And, so, it isn’t just a lark. Itisn’t just a property offénse.

In another case, Judge DiMotto said the following to a criminal who had burglarized a home while in the Intensive
Sanctions program:

What brings you here is a property crime, a property crime not unlike many burglaries that are committed in
our city or not unlike many burglaries that are committed throughout the country. While it is a property
crime [and] there was no physical violence, these are still cases that are very distressing for people because
their sense of security is damaged by the commission of a crime like this. | don’t know if you have ever been
the victim of a property crime yourself. If you were, then hopefully you can have a real good appreciation for
what I'm saying.

To own a home, to leave it locked up with your personal possessions in the home and then to return only to
find that your house was broken into and that the possessions that you worked very hard obtaining are gone is
real distressing. It doesn't physically hurt a person, but psychologically it causes that person to be very angry
and causes that person to want some form of retribution. It's the impact that this crime has on people’s sense
of security that makes it so serious. This case is also aggravated to the extent that you were already on super-
vision when this crime was committéd.

In sentencing Freddie Nash, the felon identified at the beginning of this Section, Judge Franke said the following of
his burglary:

[Tlhe offense that’s before this court is very serious. . .entering [the] dwelling of another. . .[W]hen a person
does that. . .the resident of that dwelling will not feel safe for a long time. . .This. . .serious burglary offense. .
.nvolved breaking into the house of a woman who had apparently resided there for 20 years. It obviously
had a very serious effect on her.

« e
Here’s how a state corrections official described an 81-year-ol [S]O’ It.ISH, t_JUSt a
glary victim who lives in Milwaukee’s central city: lark. Itisn't just a
_ _ property offense.”
Since the most recent break-in, she has been extremely
nervous. She has had barred doors and windows put on
the front porch for a cost of $1,110. She said she feels a little more secure, but she is extremely nervous abut
anyone coming to the house. She won't answer the door unless she knows who is coming, and when | went
to visit her, | had to call her right before | got there so that she would be watching for me. . .[S]he has emphy-
sema and hypertension, and both have been worse since these incidents. She has had to have her medications
increased, and isn't able to be as active as she was in the past. Because of the claims made on the insurance
company. . .her insurance company dropped her after covering her for 35 years.

This is what the state knows about the person convicted of this “non-violent” victimization:

She was fired from one [nursing home] job because of theft from a resident. Considering her past arrests in
Chicago, her involvement in the current crime, and her employment pattern, | feel that it is quite possible that
these are not the only times that the defendant had victimized older people. . .

Current Offense: Subject pled guilty. [She] impersonated a security company employee and talked to the 81-
year old victim in the victim’s home about putting bars on the windows and other safety equipment. The vic-
tim had recently been burglarized (the convicted felon’s fingerprints were found at the burglary site). The
subject went to the restroom, and took some blank checks and 2 credit cards from the victim’s purse. . .in the
bedroom next to the bathroom. The subject then cashed a check taken from the victim for $193 by forging
the victim’s name on it.

The “non-violent property offender” in this case was charged, initially, with burglary (for the first break-in) and
forgery (in connection with items stolen at the second visit). These offenses carried a maximum sentence of 20
years. On the day of sentencing, the prosecutor also informed the court that the facts of the second offense would
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have supported a second burglary charge, involving “obtained consent to enter through fraud with intent to steal.
It's burglary in every state of the union but she was only charged with forgery.”

Due to a plea bargain, one count of burglary was dropped, cutting maximum sentence exposure to 10 years from 20.
Prior to sentencing, Judge Victor Manian had been informed that the defendant had missed 19 required supervision
visits while on bail in this case. He imposed a sentence of three years.

The “low-risk sentence track”

This lenient sentence described above was issued on October 21, 1994, resulting in a parole eligibility date of May
26, 1995 (according to state records). Within six weeks of sentencing, the Department of Corrections had identified
the offender as a good candidate for Intensive Sanctions — or, as Judge Franke called it in the Nash sentence, “ex-
tremely early parole.” This highlighted a significant power given to the Department of Corrections when the Legis-
lature created Intensive Sanctions — the power to administratively transfer offenders to Intensive Sanctions even if
a judge had sentenced the criminal to prison. See Note 1.

This inmate was a candidate for Intensive Sanctions because she not only was a “non-violent property offender,”
but also was on the Department’s “low-risk sentence track.” In proposing the Intensive Sanctions program, Univer-
sity of Wisconsin Law School Professor Walter Dickey (see Notes 3 and 4) had told legislators that thousands of
such criminals were good candidates for early release because of their “low-risk” status. Considering that Dickey
formerly headed the state’s prisons, this either was a surprisingly uninformed statement or an outright falsehood.
This is because the Department of Corrections’ risk-rating system focuses exclusively on the potential for miscon-
ductwithin prison This was explained to the 1996 Governor’'s Task Force on Corrections. John Bett, director of
Assessment and Evaluation for state prisons, told the Task Force that the risk-rating system addresses “the inmate’s
risk while in a correctional setting” and “has nothing to do with their risk in the community.”

Here, excerpted from state records, are portions of a description of the offender described above, who burglarized
the elderly woman’s home and forged stolen documents (emphasis

. g added):
A significant
power given to the Current Offense RatingLow (there are no high/moderate
Department of factors documented).
Corrections when the Juvenile: In 1983, thg subject had an Aggra_vated Assa_ult.
] She got 1-year probation. . .In 1984, the subject was guilty
Leglslature created of a theft under $300 (shoplifting). She received another
Intensive Sanctions 1-year probation.
was the power Adult: In 1985, the subject was guilty of Theft. The dis-

HE : position is not clear. . .In 1985, she was also found guilty
to admmIStratIVEIy of a Retail Theft and she received 3-months probation. All

transfer offenders to of the subject’s criminal activity took place in Chicago. . .
Intensive Sanctions Offense History RatingLow (there are 4 low risk factors).

even if a judge had s offend fed a5 “lomerisk b e crimes did
is offender was regarded as “low-risk” because her crimes did not
) _SGHtGI’]CPTd the give strong indication that she was a risk for violence or misconduct
criminal to prison. within prison. Her short (three-year) sentence and early transfer to In-
tensive Sanctions illustrates the cumulative effect of plea bargaining, a
light sentence, the Department’s administrative transfer power, and the
tortured terminology that is ever-present in the debate over criminal justice policy.

The result? In this case, “extremely early parole” for a repeat offender with three prior probation sentences. Given
the victim’s plight, and her expenditure of more than $1,000 for bars and other security measures, this appears to be
a case of where the wrong persorthe victim— was “incarcerated.”
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In part because of problems with the Intensive Sanctions pro Most other offenders

some judges and other officials have called attention to the misle
nature of phrases such as “non-violent property offender.”

in Intensive Sanctions
in this study’s sample

Washington County Judge Richard T. Becker, in a 1994 sentenc had committed a
a burglar, said “I'm not satisfied that residential burglaries are prc .
crimes.5 The case in question also illustrated two additional troi current or prior
some aspects of the Intensive Sanctions program: violent crime.

The Department of Corrections was willing and able to overrnue a
judge’s decision to keep a repeat criminal out of Intensive Sanctions.

The offender before Judge Becker had been convicted of burglary. His record involved several adult burglaries

and at least eight juvenile offenses — including robberies and burglaries. As part of a plea agreement, charges
of habitual criminality and possession of burglar tools were dismissed. These would have added eight years to
the maximum possible sentence of 10 years for burglary.

Prior to trial, the Department had proposed Intensive Sanctions as an “alternative to revocatioris @€FR),
cause this offender was on probation at the time of the burglary. Following the trial, the Department repeated
this recommendation.

The prosecutor objected, noting that background information from the Department showed that the offender
was not a good candidate: “. . .[T]he word ‘abscond’ [from probation] is used five times on that page alone. .
.What we have here is somebody who simply has no intent of following any type of rules. . .”

Judge Becker agreed: “l was somewhat surprised at the [Intensive Sanctions] recommendation after reading
[the Department’s description of the offender]. . .We are getting occasionally rather strange recommendations

which can only lead me to believe that [the Department has] the word that we are overcrowded” in state pris-

ons.

The Judge then said Intensive Sanctions was inappropriate “with the kind of record we have here. . .[T]his case
clearly calls for a prison sentence, straight up and outright.” He then imposed a relatively stiff sentence of sev-
en years (70% of the maximum for the revised charges; 39% of the maximum for the original charges).

Notwithstanding this, the Department later administratively transferred this offender to the Intensive Sanctions
program. It wrote the judge — in a form letter — that “If the inmate violates the rules of supervision the ad-

ministrative transfer gate allows for immediate transfer back” to prison. Note this does not say “requires” im-
mediate transfek’

While Professor Dickey and others told legislators that Intensive Sanctions was for “non-violent property of-
fenders,” large numbers of criminals in the program have records of violent crime.

The offender in the case just discussed had a prior conviction for robbery, defined by the FBI as a “violent
crime.” As described further below, most other offenders in Intensive Sanctions in this study’s sample had
committed a current or prior violent crime.

The Milwaukee Journal Sentindlas documented that this pattern appears common. In a story headlined “Con-
victs in program have long records — Repeat felons in sanctions,” it found that 53% of the Intensive Sanctions
cases it studied involved offenders with a “violent charge in their criminal history” and 41% had been charged
at least once with “habitual criminality®’

The facts involving the offender sentenced by Judge Becker again show how several factors often combine to pro-
duce a lenient sentence and, in this instance, one that the judge specifically didn't intend. These factors include a
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favorable plea bargain, the Department of Corrections’ substantial administrative authority, and a program such as
Intensive Sanctions.

The case also illustrates the distorted impact that the sentencing guidelines could have if a judge were to follow

them without an independent and subjective evaluation of specific facts. Specifically, despite a long record that in-

cluded an escape, a robbery, several probation violations, and a dismissed charge of habitual criminality that was
read into the record, the “matrix guideline” before Judge Becker suggested a sentence of 4.0 to 4.8 years — less
than half the maximum on the reduced set of charges.

Reflecting the notion that the current crime of residential burglary was a “non-violent property crime,” the guide-
lines resulted in a “severity of offense” score of “0.” These are the same guidelines that prompted a courtroom dis-
agreement as to whether rape involved “bodily harm” (see Section 3).

Intensive Sanctions offenders in this study
State and court records used for this study identified 16 offenders in the Intensive Sanctionsigrogram.

In February, 1998, the Department of Corrections provided information on the status of these Gfféradeson
one of the following four categories:

«  Community supervision — Intensive Sanctions;

*  Community supervision — regular parole (following Intensive Sanctions);
»  Successful completion of sentence; or

¢ Reincarceration — either for a new crime or for major rules violation(s).

Figure 8 shows that the majority of Intensive Sanctions offenders in this study have been re-incarcerated. In these
cases, then, that outcome conflicts with early predictions that program participants would “pose little risk” of re-of-
fending. All 16 cases involved offenders with prior probation or parole violations. As explained below, there has
been no independent evaluation of the Intensive Sanctions program; we thus cannot know how the 16 cases in our
sample compare with a representative profile of those in the program.

An evaluation of Intensive Sanctions

When Intensive Sanctions initially was proposed, Professor Dickey correctly identified the need for an evaluation of
its results:

Evaluation. There is [a] need to know whether experience
supports the Panel’s belief that the [intensive] sanction
_A proposed program will save a large amount of tax dollars, will not
mdependent jeopardize public safety and will furnish an effective cor-

. rectional response particularly to non-assaultive property
evaluation of the offenders. This can be accomplished by an adequate eval-

Intensive Sanctions uation progran®l

program was blocked. However, there has been no comprehensive evaluation. In 1996, Pro-

fessor Dickey blocked a proposal for such an evaluation. This oc-
curred despite (1) his 1991 statement that one would be needed and (2) data which strongly suggested that the pro-
gram might not be cost-effecti¢e.Table 4 summarizes these data, which compare groups of offenders in Intensive
Sanctions and regular parole.

Table 4 suggests that many offenders placed in the Intensive Sanctions did not fit the description offered in 1991 as
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FIGURE 8 Current status of Intensive Sanctions offenders in this study

Of 16 Intensive Sanctions cases in the study: none ren

the program; 3 have left it for parole; 3 have completed

sentence successfully; and 10 have been reincarcerate
new crime or major rule violatior

°

Intensive On parole Sentence Re-
Sanctions complete incarceratec

justification for creating the pr

gram (e_g_, a “|arge number of TABLE 4 A Comparison of re-offense rates and
.[prison inmates] are not violent cost of SUperViSion for offenders in
assaultive [and] pose little risk Intensive Sanctions and on par0|e
harm to others. . .if they are inte :
sively supervised [in the commu IETENE
Sanctions Parole

ty]. . .). These are the kind of d
which illustrated clearly the ne

X . Number of offenders studied 195 220
for more information about wt
actually was in Intensive Sanctic Re-offense rate (escapes, 31.3% 31.8%
and why the re-offense rate was revocations, new crimes)
similar to those on regular parole
Cost per offender $8,800 $1,189

The Department of Corrections’
current position

On November 6, 1997, the Department recommended an “end [to] Intensive Sanctions as we know it” and specifi-
cally proposed that the “program would no longer be a placement option for offenders who would otherwise be in-
carcerated. Instead, a community-based, strict supervision plan would be developed for offenders leaving prison
and for some high-risk probatione®s.”"The Department estimated that the per-offender cost of the new program
would be $11,200 per year, compared to $8,800 for Intensive Sanctions.

This recommendation involves a fundamental change in the basic policy assumption behind the original program,
which originally was intended to reduce prison populations. The new recommendation is more in line with “truth-
in-sentencing” proposals advanced by various legislators, Governor Thompson, and Attorney General James Doyle.
Many of these plans, including ones that have been approved by the Wisconsin State Assembly and Senate, call for
offenders with prison sentences to serve all the specified time in prison, followed by a period of community super-
vision.
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Summary

As the debate continues on truth-in-sentencing and other sentencing options, this study illustrates that the experi-
ence of the original Intensive Sanctions program provides important lessons:

 New programs that deal with the sentencing and supervision of prison inmates are unlikely to be “low risk.”
That and other misleading phrases will create false public expectations and distort the debate.

« New sentencing programs must be independently evaluated so legislators and the public can have an informed
debate about results.

e Accountability for effective program administration is essential. The Intensive Sanctions program has not been
administered effectively or consistently. The program’s day-to-day experience has been at odds with public
pronouncements. We are unaware that any officials have been held accountable for this.

Notes to Section 4

1 Inlate 1997, some media reports stated or implied that the Legislature had eliminated or curtailed use of the Intermigep8agretin.
Actually, no legislative changes occurred. Instead, the Department of Corrections told legislators that it would ceasecttoé adain-
istratively transferring offenders to the program. The statutory authority to do so remains, as does the authority ofsenigese of-
fenders to the program.

2 Stingl, Jim, “Drugs, trouble dot suspect’s record — Man accused of slaying while on sandfibmaitkee Journal SentineSeptember 4,
1997.

3 Almost all the cases analyzed in this study occurred when one or both of these programs were in place.

4  Dickey, Walter J., Wisconsin Correctional System Review P&irdl Report June, 1991. The panel’s report provided the impetus for
legislative approval of the Intensive Sanctions program.

5 Dickey, Dollars and Sense, Policy Choices and the Wisconsin Budget, Volyrh@94l, Robert M. La Follette Institute of Public Affairs,
University of Wisconsin-Madison.

6  Partial description of Wisconsin Sentencing Commissstate of Wisconsin 1995-96 Blue Book
7  State v. Eric Raysentencing transcript, August 31, 1993.
8  April, 1993, p. 9.

9  On September 11, 1997, Judge DiMotto wrote to Judge Elsa Lamelas, the chair of a committee created by Governor Thongison to inve
gate problems with the Intensive Sanctions program. A portion of his communication said:

While it is unfortunate that the program has been ‘misused’ or ‘abused’ in a number of instances, | do not think it shtailid diEan-
doned. . .[For the most serious parolees] Intensive Sanctions is far better than ordinary parole . . .WITH THE PROVISOathtiteeve
first infraction offenders will be revoked [and reincarcerated]. If that is known. . .then perhaps [parolees] will beetgdethink twice
before violating. . .” (DiMotto’s emphasis)

10 Two (of severalJournal Sentinestories were headlined:
“Supervision [on intensive sanctions] didn’t stop burglary career, police say” (September 9, 1997); and
“Suspect triggered 158 alerts, log shows — Teen on sanctions charged in shootings” (August 28, 1997).

A separate story — “Arrests of sanctions offenders add up” — reported 75 arrests involving offenders on electronic monderitige”
controversial intensive sanctions program.” (September 11, 1997)

Madison’sCapital Timesnewspaper had criticized a legislative candidate in 1996 for attacking Intensive Sanctions. The cascade of evi-
dence about problems in the program resulted in a different approach in 1997. On October 25, 1997, the paper publisaeddartise
cles documenting various problems. The lead article was headlined: “Teen'’s story shows failings of the prison without bars.”

Disregarding these and other reports, a redemtnal Sentinegditorial attempted to imply that the termination of Intensive Sanctions arose
from isolated examples: “Lawmakers curtailed intensive sanctions because two men being monitored under the programedeire involv
murders. Maybe better supervision would have headed off those crimes.” (“Lock ‘em up strategy has limits,” January 21, 1998.)
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Not all justice system terminology minimizes burglary as “non-violent” or “property” crime. The Federal Criminal Code andeRule
scribes a circumstance where burglaries qualify as “violent felonies” for purposes of sentence determination.

State v. sentencing in October, 1993. The defendant’s name and date of sentencing are omitted, as this example involves use
of confidential state records other than the public sentencing transcript.

State v. Ray.
The victim and criminal are not named in this example, because the information used is from confidential state records.

Because of juvenile records and other confidential information, the criminal’'s name is not used in describing this cagenvlhds a
crime in Washington County, it was part of this study because of prior Milwaukee County offenses by the criminal.

See Section 1 (Terminology).

The point of this anecdote is to illustrate the Department’s substantial administrative authority. In this case, afteroseheral the of-
fender’s experience in Intensive Sanctions, he was transferred to regular parole status.

September 7, 1997. In this article, Professor Dickey appeared to revise his 1991 assessment that the best candidatgsaforvieeep
first-time offenders or “low-risk” offenders. Theurnal Sentineteported as follows:

.. .Walter Dickey, a key figure in the creation of intensive sanctions, said. . .in many cases public safety actuallyybleaefits offend-
ers with long records in intensive sanctions, because the alternative is often regular parole with much less supeypasiqut dll your
altar boys in [Intensive Sanctions], dress it up. . .what you've done is sacrifice public safety,’ said Dickey.

Records for the initial sample (Dilulio and Mitchell, see Note 3, Section 1), drawn in 1995, identified 13 offenders ire|8&@msions.
From court records reviewed in 1997, we identified three more.

As explained in Section 1, the cases in this study are a representative sample of the overall population of Milwaukeds@Gounty pr
mates. Descriptions of individual subgroups, such as Intensive Sanctions offenders, are anecdotal.

Dickey, Final Reportof Wisconsin Correctional System Review Panel, June 1991, p. 23.

Dickey chaired the Governor’'s Task Force on Corrections and Sentencing. He said there was not enough time or moneythe evaluate
program. The Task Force recommended expanding the program and renaming it as Community Confinement and Control. The Legisla-
ture rejected this recommendation and later eliminated Intensive Sanctions entirely. As of February 1998, a specialegubbglGoga

ernor Thompson to assess the Intensive Sanctions program had not issued its report.

Absent a comprehensive evaluation, there are two data sets that compare Intensive Sanctions offenders in communityvégtipetlision
er offenders on parole or probation. The first, in the body of Section 4, was provided in May, 1996, to the Governortsd askGar-
rections and Sentencing.

The second was provided to the three-member panel named by Governor Thompson to evaluate Intensive Sanctions. It dimwed the fo
ing “reconviction rates” for an overall group of about 2,000 offenders in community supervision after three years: |rarotore S—
28.2%; parole due to mandatory release — 30.4%; and parole due to early release — 34.5%. These data appear to exciodgamy info
on re-offense rates for revocation due to rule violations.

Finally, theMilwaukee Journal Sentindlas reported the existence of a study by “a colleague of [Professor] Dickey’s,” University of Wis-
consin Law Professor Michael Smith. Smith is quoted byltwnal Sentineas saying, “Intensive sanctions inmates re-offended at half
the rate of [early release] parolees and a third the rate of inmates released at the last possible moment.” He sdithdhsendseof
successes” showing that “the use of Intensive Sanctions unquestionably reduced harm to the citizens of this state pedytieirjym
fessor Smith provided staff support to the 1996 task force. He did not share these findings with it and, when aske@/7iridate ddpy

of the study, declined to provide it.

Department of Corrections, Division of Community Corrections, “Alternatives to Intensive Sanctions: At the Request oéth® &efi
on Intensive Sanctions.”
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SECTION 5: CONCURRENT SENTENCES —A “BARGAIN BASEMENT” SYSTEM

During three months in 1987, 22-year-old Stanley Wismmmmitted two burglaries, burned down a restaurant, and
held up seven different people while armed and masked.

He could have been sentenced to 197.5 years. Instead, Wilson's 15-year sentence made him eligible for parole in
less than four years and mandated his prison release in 10 years.

Court records show that many factors led to this outcome. Plea bargaining played a role, but the most important
was the decision of two separate judges to issue concurrent instead of consecutive Semitedoeens of cases
reviewed for this study, the practice of concurrent sentencing contributed to a pattern of relatively lenient sentences.
Sometimes, concurrent sentences are a major inducement in reaching a plea bargain.

The concurrent vs. consecutive issue divides many judges and highlights a key area of sentencing discretion, one
that has gone to the Wisconsin Supreme Court on several occasions. In 1991, for example, the Court addressed an
effort by the American Bar Association to require judges to use a modified form of concurrent sefteRoang.

Court declined, saying “This court has repeatedly refused to accept guidelines or limitations on consecutive sentenc-
ing.” It explained its rationale by saying that limits on consecutive sentencing:

. .would create a “bargain basement” sentencing system that would encourage continued crime. Once a
criminal knows that no matter how many crimes he or she commits there is no punishment that can be im-
posed, the “incentives” are all in favor of continued criminal activity, and a “window of opportunity” is
opened to create an unlimited number of victims. When three [crimes] go for the price of two, or twenty for
the price of two or one hundred for the price of two, the ‘discount’ is too much for society to bear. We will
not accept it.

Ninety-six of 173 cases reviewed for this study presented the judge with the option of concurrent or consecutive
sentencing. A slight majority chose concurrent sentences. As Table 5 shows, the effect was to cut sentence expo-
sure by almost 50%, compared to offenders receiving consecutive sentences.

TABLE 5 Impact of concurrent sentences on
sentence length and exposure

Concurrent Consecutive

sentences sentences
Number of cases 51 45
Maximum sentence exposure (years) 29.1 32.0
Actual sentence (years) 10.3 19.9
Actual as % of maximum 35% 62%

If concurrent sentencing has the potential to create a “bargain basement” system, why do so many judges use it? In
this Section, we review two cases that illustrate the most common explanation, which is that several charges arose
from “the same event.” Concurrent sentences also are often used in connection with plea bargains involving crimes
that do not arise from the “same event.”

Stanley Wilson

Wilson'’s various crimes resulted in two sets of charges. He came for sentencing before Milwaukee County Judge
Michael Skwierawski in late 1987 and Judge Charles Schudson in 1988.

Each judge had a pre-sentence report documenting a pattern of serious delinquency:
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* By age 15, Wilson was spending about $100 a week to support a whiskey and vodka addiction. He drank “just
about every day.” He could afford such an expensive habit because he was working “most of the time,” having
dropped out of Milwaukee’s Custer High School because he was “constantly involved in fights.”

* He was arrested for burglary at age 20 (the charge was dismissed) and soon thereafter he was fined for misde-
meanor “assaultive battery.” While still 20, he received an 18-month probation sentence for unlawful entry in-
to a locked vehicle and criminal damage to property.

* Atage 21, a time that coincided with his probation sentence, he later told state officials he used cocaine “morn-
ing and night.” His weekly cocaine costs ranged from $500 to $1,500, which he earned (while on probation)
driving drug dealers from suppliers to buyérs.

Table 6 summarizes the crimes that brought Wilson before Judge Skwierawski and Judge Schudson.

Wilson appeared for sentencing before Judge Skwierawski on the armed robberies. His involvement in the arson
and burglaries was not known to Judge Skwierawski at that time.

In explaining his sentencéghe judge said:

Sentencing has to be approached consistent with the guidelines adopted by our Supreme Court [see Section
2], and that is, the court is supposed to impose the minimum amount of custody or confinement consistent
with the seriousness of the crime, the nature or character of the defendant, and the need for society for pro-

tection. .8

TABLE 6 Stanley Wilson’s three-month crime spree in 1987

2/20/87 With an accomplice, Wilson broke into a restaurant where he worked and stole $2,000.

2/28/87 Wilson and the accomplice were apprehensive that evidence of the burglary was going to
be found. They broke in again, stole more money, and burned the restaurant down.

4/4/87 Masked and armed with a pistol, Wilson confronted a pizza store manager at 3 a.m and told
him to “freeze, sucker.” The manager dropped a bag containing $440. Wilson took it and
fled.

4/11/87 Masked and armed with a handgun, at 1:15 a.m., Wilson forced a supper club employe to
give him money from a safe.

4/16/87 Masked and armed with a handgun, Wilson robbed the same pizza store manager who was
victimized in the 4/4/87 incident.

4/20/87 Armed with a handgun and wearing a stocking over his head, Wilson forced a steak house
employe to give him two bags containing $2,000 and his key ring. Wilson fled in the man’s
car.

5/6/87 With an accomplice (both armed and wearing stockings), Wilson forced a tavern owner to
surrender $2,500 from a safe. This armed robbery lasted more than an hour; the tavern
owner “was totally petrified” and assumed he would be killed.

5/11/87 With an accomplice (both armed and wearing stockings), Wilson attempted to rob a chicken
restaurant employe. The employe was able to escape and shouted for help; Wilson and his
accomplice fled.

5/12/87 With an accomplice (both armed and wearing stockings), Wilson robbed a tavern owner of

$50. The owner said she “was frightened to death” and “has tremendous fear of running her
business. . .is scared to close the business and go out.”
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Three factors appeared most important to the judge: (1) the “minimum” thrust of Supreme Court “guidelines;” (2)
the judge’s assessment of the time — eight years — Wilson needed to be in prison to protect society; and (3) the
judge’s agreement with statements in court by Wilson and his mother
that his behavior appeared to be an aberration. It is difficult to recon-

cile the latter conclusion with information in the presentence report

The judge agreed with
Wilson’s assertion in

.. .I think Mr. Wilson is right and his mother’s letter is accurate, that [these crimes were] out of character for
him. ..

.. .My analysis of [the] factors. . .leads me to believe you should be removed from the streets of this commu-
nity. . .for a significant time. | have to consider. . .what the likelihood is of your release on parole. | think
you should get older before you are released from prison. . .People who commit crimes, | think, statistics
show tend to grow out of it in their 30s, early 30s [when] people stop committing crimes of youth [and] of
excess. . .You're 22 years old now, you ought to get to be about 30 years old before you get out of prison.
That's a long time. And that means to me in terms of parole eligibility that the sentence in this case ought to
total, however it's calculated, something in the vicinity of 15 years (emphasis added).”

that previously was summarized in this Section.

court that he had

“snapped,” thus The judge explained his choice of a concurrent sentence. He first not-

ed that he agreed with Wilson’s assertion in court that he had

. “snapped,” thus leading to the several crimes. Accordingly, the judge

several crimes. then said: “l do consider it to be a single crime episode.” As it turns
out, Wilson had been lying to the judge, because it later became known
that he had been involved in the burglaries and the arson. Even dis-

counting that fact, we question Judge Skwierawski's belief that seven violent crimes over the course of five weeks

was “a single crime episode.” The judge earlier stated that “. . .short of actually killing somebody,” Wilson had

leading to the

been involved with “. . .the most violent kind of crime that occurs. . .”

A few weeks after the initial sentence, Wilson'’s involvement with the burglaries and arson became known and new
charges were filed. With an initial exposure on these charges of 40 years, and given his new status as a “violent, re-

peat offender,” he appeared to be a candidate for a severe sentence. Yet he endechameditional
punishmentbecause:

Judge Schudson’s sentencing comments are excerpted at some length here, because they address key issues in the

In a plea bargain, the burglaries were dismissed and 40 years of sentence exposure were reduced to a maximum
of 20 years.

When the arson case went before Judge Charles Schudson, Wilson received a 15-year camteneatto
Judge Skwierawski's 15-year sentence.

concurrent sentencing debate and several problems associated with the practice.

| really feel somewhat compromised in approaching the sentencing today. . .| have been presented with a sit-
uation here that's already partially done. . .because of what has already occurred in another court [Skwier-
awski’s initial sentence] and. . . occurred in yet another court with your accomplice.

[Ideally], an entire set of cases would come to one court at one time, and one judge then would have some
sense of what's taking place. . .It wouldn’t be what we have here today, which is the crime really being
carved up, different defendants, different Courts, different counts, different dates of sentencing.

. . .[S]eparate crimes, particularly separate serious crimes, should carry separate consequences. If we just
strip away all the complexities and the realities, and just put this in simplest terms, if people walked in here
today, they would probably say no, wait a second, Judge, here we have got a guy who committed a bunch of
armed robberies, and a few months before he did those, he committed two burglaries, and on the second one
his accomplice burned the building down. Now, Judge, are you telling us that because he has been able to
accumulate all of those crimes, that he’s not to get a single day more in prison for the arson and those bur-
glaries than if he hadn’t done them?
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And that’'s what concurrent time means. It means you’re not going to do one more day in custody, that you
have managed to somehow commit so many crimes, get them accumulated, get them into court at roughly
the same time: that, in a sense, that arson doesn’t count, the burglaries don’t count. They’re just consumed
by the others.

That's something that we hear about a lot in the courts. We see that happen a lot, and it's something that |
think is so offensive, offensive to law, offensive to reason, offensive to the citizens who expect more com-
mon sense, who expect when it comes to that day of sentencing, each victim will be shown sensitivity, each
crime will gain a response from the court.

Consequently, before [Wilson’s lawyer] just told me about the concurrent time ordered to [Wilson’s] accom-
plice on the arson, | was quite certain that | would be ordering consecutive time on the arson today, and |
was also quite certain that the length of consecutive time ordered would be less than it ordinarily would be
for a case for crimes of this magnitude, and it would be less because of the 15 years that [Judge Skwieraws-
ki] ordered on the others.

[Your lawyer] has explained that the co-defendant in the arson, who was also the co-defendant in the armed
robberies, received concurrent time [from a third judge, other than Skwierawski or Schudson). And with
that, | have to keep in mind one other important consideration in sentencing: The appearance of fairness and.
. . relative consistency among the courts, and the treatment of different defendants for like crime[s].

I'm concerned also with the appearance of strength and “l read that pre-
fairness in the community. That ironically cuts in a very

strange way. When we think about the way the communi- sentence report;

ty might perceive a sentence and whether it's strong and | was struck by
enough and fair enough, we sometimes know that sentenc- .

ing is done with mirrors, that if | were to order today 15 a number of thmgS;
years, it would sound like a tough sentence, and if | attach first Of a” that thiS
the word concurrent, it would sound strong and perhaps ! .

not be so. was not [your] first

time in trouble.”

Conversely, if | ordered a year or two or three years, it
would sound weak. But if | attach the word consecutive, it
would have a greater practical impact on you than if | ordered a lot of years concurrent.

| read that pre-sentence report, and | was struck by a number of things; first of all, that this was not the first
time in trouble. Granted, the offenses of 1985 were far less serious, and granted, | don’t know their circum-
stances, but it does tell me that after a period of crime and probation, you, in 1987, committed some incredi-
bly horrible crimes. The armed robberies were worse than we would fear just from the name, armed and
masked robberies, case after case after case, guns, with weapons, people were terrified, lots of money was
taken. And the arson and burglary readtime find here today are as much as one could imagine from that.

You commit a burglary on February 20, 1987 with someone else, eight days later you go back and do it
again. You go back doing it again, knowing that your accomplice expects to burn the place to cover up evi-
dence, and you go along with that anyhow.

The thought that those separate offenses don'’t receive separate consequences is horrendous, and in saying
that, | don’t imply any criticism of what was done in another court. | don’t know the pre-sentence the other
judge read. | don’t know the circumstances that were described. | do know that just as a matter of basic de-
cency and common sense, and | think quite consistent with law, where we have separate and serious offenses
like that, there should be separate and serious consequences. The victims and the community deserve no
less, and your perception of fairness deserves no less.

Unfortunately, | don't think the Court today can attain that fair response to what you did last February of
1987, and | don't think that's possible because | think to sentence you fairly in light of that would produce
unequal injustice. | don’t think it would be possible to sentence you as | think you should be without you
leaving the courtroom feeling that there had been considerable unfairness, that by virtue of you being with a
different court, with a different judge, on a different day, an equally or even more culpable defendant got off
with less. After all, | have to keep in mind that person we’re talking about. That other person who got con-
current time is who went back and did the burning of the building. . .
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Frankly, | think for the kinds of armed robberies you committed and for the kinds of arson and burglary that
have been read in here, that the [15-year] period of incarceration is too short, given my sense that we should
have truth in sentencing. | don’t look at the sentence merely in terms of what the label is at the top, 15 years,
20 years. | look at the parole eligibility and mandatory release dates, and in my estimation, the time in cus-
tody is far too short, even at the maximum levels.

Walter Simpsor?

Because of Judge Laurence C. Gram’s 1990 interpretation of the concurrent vs. consecutive issue, Simpson repre-
sents a truly threatening prospect: a defiant, HIV-positive rapist and psychopath with a mandatory release date in
the next decade.

After a jury trial, Gram sentenced Simpson to two 20-geacurrentsentences — effectively, a 20-year sentence

— for rapes involving first an act of vaginal intercourse followed by an act of anal intercourse. A knife was held to
the throat of the victim, who was “extremely traumatized because of the fear of contracting a terminal illness from
Mr. Simpson, [who] expressed no remorse or any concern for his viétim.”

As a result of this discretionary sentence, Simpson'’s initial mandatory release date, based on two-thirds of his total
sentence, was to occur in the year 2003 (while he initially was eligible for early release in the 1990s, such a decision
by the Parole Commission would appear totally out of the question). Had Gram imposed consecutive sentences,
Simpson’s mandatory release date would have been in12017.

Judge Gram explained his sentence by saying: “Where | have some problem is whether or not it's appropriate, giv-
en the fact that we have two counts, to make those two counts consecutive [or back-to-back sentences], and | don’t
think it is. | think the two counts were the product of shene everif

Had Gram imposed | think it's stretching the_direction of th_e Legislature [to_make the sen-
) tences consecutive], which says for this offense a maximum penalty of
consecutive sen- twenty years (emphasis added).”

tences, Simpson’s

The “same event” test mentioned by Judge Gram is referred to, often
mandatory release

implicitly, in some other cases we reviewed. Yet the 1991 Wisconsin

date would have Supreme Court case we cite (see Note 3) does not mention such a test
been in 2017. and in fact emphasized the Court’s view that “We choose not to adopt
limitations on consecutive sentencing. . .” The case occurred a year af-
ter Gram’s sentence and cites many cases that preceded the sentence.
The Wisconsin Statutes say judges “. . .may impose as many sentences as there are convictions and may provide

that any such sentence be concurrent. . .or consecutid. . .”

Time will tell if Judge Gram was right when he claimed that his concurrent sentence “probably [is] a life sentence
for this defendant,” given that he might die in prison from AIDS. He was alive as this report was written eight years
later, with new medical advances perhaps meaning he once again will be free.

A Department of Corrections report (see Note 9) identified Simpson as “a Vice Lord gang member from Chicago”
with a juvenile record that kept him detained until age 19 in lllinois. His adult record includes bail jumping, armed
robbery, theft, and strong armed robbery three years before the two (one?) MilwaukeeTitzgd986 strong

armed robbery occurred while he was on parole; had lllinois authorities sanctioned him at the time and given him a
tougher sentence, he would have been in prison in 1989 and not in Milwaukee committing rape.

The Stanley Wilson and Walter Simpson cases only illustrate some of the issues that arise from concurrent sentenc-
ing discretion exercised by judges. We found a number of instances in which the rationale was other than com-

pelling.

For example, Judge Manian gave a 12-year concurrent sentence for armed robbery to a defendant who had a sepa-
rate conviction, in lllinois, for a similar incident. The judge explained that “. . .it just seems to me that the [18-year
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lllinois] sentence [was], uh, sufficiently long to give plenty of control. . .after [he is] released from prison” on pa-
role. To add a consecutive sentence, either of prison or probation, “. . .seems to me, to be really overkill.” In this
and many other cases, the rationale for concurrent sentences either involved the “same event” concept, the judge’s
view that some mitigating factor warranted leniency, or both.

Charging discretion and concurrent sentencing

While judges may issue concurrent sentences — with the result, in Judge Schudson’s words, that some crimes
“don’t count” — prosecutors effectively have a similar power. Say an offender commits a crime while on a proba-
tion or parole sentence. The Department may pursue revocation of probation or parole, while a prosecutor may
choose not to seek a separate conviction on the new crime. In such cases, a hearing examiner reviews the case and
determines how much of the sentence remaining on the original crime — the one for which the offender was on pro-
bation or parole — must be served in prison. This results in no punishment for the new crime.

Leroy Smith14

The case of Leroy Smith further illustrates the significant charging discretion vested in prosecutors. It shows how
lenient juvenile sentences, and layers of concurrent sentences, can reduce substantially an offender's exposure to
punishment and accelerate his or her release and opportunity to commit new crimes. His case also provides yet an-
other prime example of how such phrases as “low-risk,” “moderate risk,” or “first-time offender” can distort and
mislead.

Juvenile record. Robbery (1 year probation), 2 counts of auto theft (six months detention), another auto theft (1
year detention), and armed robbery. The last crime — the most serious — resulted in no new sentence. Instead,
Smith’s juvenile parole for the auto theft was revoked and he was “returned to Ethan Allen [juvenile detention facil-
ity] until discharge” from the auto theft sentence. Over a three-year period, he had thus committed two “violent”
crimes and three “property” crimes and had served 1.5 years of confinement.

Adult record. Smith’s first offenses led to concurrent prison sentences of 1.5 years and nine months (effectively,
1.5 years) for auto theft and resisting arrest. Although this was his fourth conviction for auto theft (counting the
three juvenile counts) he was officially a “first-time, non-viol

[adult] offender.” As a result, the 1.5-year prison sentence While on probation,

“stayed” and he received two, two-year probation sentences — c Smith was convicted

rent — for auto theft and resistidg. His “current offense rating” . .
this point was “LOW RISK.” of possession with

Whil ton Smith e of — intent to deliver

ile on probation, Smith was convicted of possession with intt : .
deliver cocaine base, while armed, and possession of controlle cocaine base’ while
stance-cocaine, while armed. These crimes carried “penal armed, and posses-
hancers” created by the Legislature for crimes it deemed partic sion of controlled
serious, resulting in a maximum exposure of 21.5 years (not co .

the previous 1.5-year stayed sentence). His actual sentence w substance-cocaine,
years in prison on the first drug count, nine months on the secon while armed.

to be served concurrently with the stayed 1.5-year sentence. 1

effect of the concurrent terms was that the original auto theft ana re-

sisting no longer “counted,” and his sentence for armed drug offenses was less than one-quarter of the maximum.

After his early release to parole, police suspected his involvement anew in drug dealing. Here is a description from
subsequent parole revocation proceedings:

. . .[P]olice executed a search warrant at the home of the [Smith’s] girlfriend. [Smith] was present. . .In the
bedroom where [he] was found, police recovered a “Timberland” type hiking shoe, size 8, which contained a
rolled marijuana cigarette and loose marijuana in a plastic bag. A digital pager was found at the foot board
of the bed. Police also found a brown leather jacket which contained cocaine base in a knotted plastic bag.
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A set of automobile and house keys were found in the jacket. A search of the petitioner uncovered $173.00
in his left front pants pocket and two clear corner cut baggies, each containing cocaine base, in his right front
pants pocket. . .

. . .[P]olice obtained a search warrant for the [Smith’s] residence [and] found $400 in a shirt pocket, a box of

ammunition for a .357 Magnum firearm, a parole agent card, a 9 mm cartridge, and [Smith’s] inmate release
papers. In duct work above the dresser, police recovered a .357 Magnum Smith and Wesson revolver. In
addition, police found a show box for a size 8 Timberland hiking boot.

Responding to these facts, the Department of Corrections recommended revocation of parole and reincarceration for
“two years, eight months and fourteen days.” However, the administrative law judge who heard the case believed
the recommendation was “inadequate [and] ordered [Smith] reincarcerated for the full 3 years, 7 months and 14
days available on his sentence.” No new charges were filed, so all the apparent crimes leading to revocation were
not “counted.” Once Smith serves out this term, he will have served five years in prison for offenses that might
have exceeded 50 years of exposure, including penalty enhancers.

His story did not end there. Smith appealed the revocation sentence as being too severe, even though it involved no
new charges. Judge Maxine White denied the appeal; a portion of her decision explains the technical distinction be-
tween a parole revocation and a proceeding involving new criminal charges.

A parolee. . .has already been convicted of the underlying crime charged; in [Smith’s] case, he was convicted
of possessing both cocaine and cocaine base while armed. Revocation proceedings serve a different purpose
than do criminal prosecutions. Revocations concern the ability to safely reintegrate convicted offenders into
society. It should be noted that [Smith] is not being “punished” for violating the conditions of his parole.
Revocation proceedings are not punitive in nature. They are administrative determinations as to where, geo-
graphically and institutionally, convicted offenders should best serve their sentence; on the street, in a half
way house, or in a prison.

State law recognizes that because a revocation proceeding concerns the reintegration of a prisoner into soci-
ety and is not a punishment for his actions, a lesser burden of proof is required to prove a violation. . .

Judge White also offered observations on the conduct leading to the revocation, conduct for which no new criminal
charges were filed:

[Smith] was on parole for just under seven months. He was sent to prison for possession with intent to deliv-
er a controlled substance while armed. Less than a year after being released on parole, [he] was found in
possession of both controlled substances, including cocaine, and a firearm. At the time of his arrest, he was
under investigation by authorities for being a dealer of narcotics. When arrested, he was in possession of a
pager and found in a home containing paraphernalia used

Once Smith serves out in the sale of controlled substances.
this term, he will have Furthermore, although the Department did not charge him
served five years in with violations for the incident, petitioner admits to driving

. another vehicle without the permission of his agent and re-
prison for offenses ceiving traffic citations while driving without a valid driv-
: er’s license. He also admits to testing positive for marijua-
that mlght have na use three times during his short parole. In his statement

exceeded 50 years of to police on the day of his arrest, [he] admitted to the use
exposure, including

of illegal drugs on a daily basis.

pena|ty enhancers. It is more than evident from this record that [Smith]
learned nothing from his prior period of incarceration and

returned to his prior criminal activity almost immediately
upon release. [Smith] treated his parole rules with disdain and violated them consistently while he was per-
mitted to remain in the community. It is clear from the record that community supervision is not an appro-
priate alternative for the petitioner. The [administrative law judge] had a more than sufficient basis upon
which to rationally conclude that reincarceration of the petitioner for the maximum time available was ap-
propriate. This court will not disturb that conclusion.
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Perhaps it is wrong to say Smith had “learned nothing.” At this point in his criminal career, he might have learned a
good deal about the criminal justice system’s response.

Our evaluation of other concurrent sentence cases identified many with similarities to Smith’s. This is especially so
regarding a number of cases in which new crimes were committed by offenders who were on parole or probation
due to relatively lenient concurrent sentences.

Summary

We found that judges imposed concurrent sentences in about half of the non-life cases in our sample which involved
more than one crime. The effect was to reduce exposure to punishment by almost 50%.

The Department of Corrections also hasdbédactoauthority to impose concurrent sentences, such as when an of-
fender on probation or parole has committed a new crime but is sanctioned only based on the original sentence.

As with plea bargaining, concurrent sentencing is a practice which we expect is little understood by the general pub-
lic. The examples cited in this Section show that it is a sentencing option that warrants much wider discussion and
debate.

Notes to Section 5

1  Not his real name. Portions of his record described in this study are based on confidential records.

2 Asthe Terminology section explains, when a defendant receives concurrent sentences for more than one offense, theestapiearogs ov
effectively, the longest one governs. For an offender sentenced to a 15-year and 10-year concurrent sentence, theoeernalllg&ent
years (not 15 + 10 = 25). The overall sentence length would be 25 years if the sentences were consecutive insteadtof concurren

3  State v. Paskel63 W2d 52 (1991). Paske argued that a modified form of concurrent sentencing should be used, e.g., that his maximum
sentence exposure should be limited to twice the maximum for the most serious crime.

4 Wilson's official criminal history at this point illustrates the highly misleading nature of various shorthand labels beettiminal jus-
tice system to describe offenders.

For example, because he had only one felony conviction by age 21, Wilson was officially a “low-risk, non-violent offehdegcantt
This for someone who was constantly in fights at school, had become a cocaine addict, and supported his habit by drvéersirug d
around Milwaukee. It later turned out there was a juvenile arrest for sexual assault that was not in the pre-sentence report.

Records for many others in this study reveal similar examples of “low-risk” or “non-violent” or “non-assaultive” offendeichithe ac-

tual history logically would lead to a much different description. These misleading labels have been inserted into aadalliztituin

the criminal justice jargon. They have been adopted by many in the media, often contaminating a rational discussiomngf pelitgnc
Thus, for example, a receltilwaukee Journal Sentingditorial proclaimed: “Give first dibs on prison space to violent criminals. One-
time losers who are not a threat should come under some sort of loose supervision while living regular lives.” In 1986pffitisbn
status would have qualified him as a “onetime loser” who was not a threat.

5  Six 15-year terms for armed robbery, one five-year term for attempted armed robbery — all concurrent. The 15-year semféfice mad
son eligible for early release in 1992 and mandatory release in 1997 His mandatory release date was extended beyomdntPa7 foll
1995 escape from a minimum security prison. Due to a one-year sentence for escape, he is now scheduled for releageagarly next

6 A 1970 Wisconsin Supreme Court cabteCleary v. State4d9 W2d 263) said the following:

We recently quoted with approv@tandard Relating to Sentencing Alternatives and ProcedAraesrican Bar Association Project on Min-
imum Standards for Criminal Justice, Approved Draft, 1968, page 14, sec. 2.2:

“The sentence imposed in each case should call for the minimum amount of custody or confinement which is consistenpieéthitine pr
of the public, the gravity of the offense and the rehabilitative needs of the defendant.”

7  The judge apparently assumed Wilson would be released later than his initial parole eligibility (3.5 years) but beforatoiy mededse
date (10 years).

8 A ‘read-in” charge is a charge which was filed and dismissed, usually in a plea bargain. The parties agree that it dain"b® ‘trea
record for the judge to consider in sentencing on the filed charges.
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Not his real name. Portions of his record described in this study are based on confidential records.

From a Social Worker Report completed when Simpson arrived at prison.

Subsequent events have delayed the ominous prospect of Simpson’s eventual freedom. First, Wisconsin's Sexual Predatgrbaaw migh
vide enough authority for the state to delay his release. And, three months after Gram’s sentence, Judge Rudolph Rdrmia 4dded
years of mandatory prison time when he imposed the maximum allowable seveoyserutivesentence on Simpson'’s, for arson and
recklessly endangering safety. This involved a fire Simpson started in jail and the harm it caused another inmate. dudgerBard
defense request that these crimes also be sentenced concurrently; Simpson’s lawyer said Judge Gram’s sentence alrealyughs stern

Can the victim possibly have considered these two forced sex acts to be the“same event"?

Section 973.15(2)(a). This quote is from the 1991-92 Wisconsin Statutes. We submitted a written inquiry to Judge Gitangsidng
lier statutory provisions or case law provided the basis for his determination. He did not respond.

Not his real name. Portions of his record described in this study are based on confidential records.

Judges often will “stay” a prison sentence and impose probation instead. If the offender is found to have violated {hvkédied sen-
tence takes effect. If the violation is a new crime that is charged, an additional sentence may be imposed.



43

SECTION 6: SENTENCING OF DRUG DEALERS

When Melvin Slater first was arrested in 1994, he was not a likely candidate for a prison sehféin@kee po-

lice observed him exchanging something for money; when they approached, Slater tried to discard a plastic baggie
containing a small amount of cocaine. The case seemed to be a “possession-only” drug case, for which judges typi-
cally issue a probationary sentence.

New evidence showed that Slater had intended to sell the drug According to one
third party — a more serious offense. Now, it was possession w

tent to deliver — drug dealing. Still, absent other information, school of thotht’
small transaction — $50 worth of cocaine — likely still would rest much of the grOWth

a probation sentence or a stayed prison sentence. Slater later a in Wisconsin prison

edged that he had made three other transactions that day, but in . .

was the first time he had sold drugs. pODUI_atlonS IS
explained by

Slater. end<_ad up in prison with a four-year §entence. The fac sentences such
rounding his specific offense and sentence illustrate why drug ¢ ,
have become a major topic in the debate over sentencing practic as Slater’s.

According to one school of thought, much of the growth in Wisconsin prison populations is explained by sentences
such as Slater's. Those who hold this view believe there are hundreds — perhaps thousands — of similar offenders
in prison who should not be theteOpponents of sending these drug offenders to prison use criminal justice short-
hand to describe drug dealers: “non-violent,” “lower-level,” “drug-only,” or “drug-possession only,” and so on.
Such labels can mislead, especially when based only on an offender’s most current offense or isolated portions of
his criminal record.

As a juvenile, for example, Slater was found guilty of two burglaries and receiving stolen property. In 1981, he was
found guilty of his first adult crimes: robbery and endangering safety by conduct regardless of life. Three years in-

to an eight-year sentence, he was given early release. State records describe several years without documented vio-
lations. Then:

On or about 1/25/89 the defendant’s parole supervision was revoked. The defendant was revoked due to his
periods of absconding, consuming cocaine, failing to complete his batterer’s group, throwing bleach in a vio-
lent manner, cutting a TV cord, shoes and couch up with a knife. The defendant was reincarcerated for one
year, six months for that violation.

He was [then] released to community supervision on Count 2 [of the 1982 sentence] — Endangering Safety
by Conduct Regardless of Life, which was a consecutive probation term to his prison term [for robbery].

The defendant did have several periods of absconding. . .He was in absconded status [on five occasions ]
from July 1991. . .through 7/9/94. On 4/1/93 the defendant was arrested for [drug dealing]. The defendant
was at his cousin’s house when police raided the home for drugs.

In September, 1993, Judge Stanley Miller sentenced Slater to a four-year term, but he stayed the sentence (keeping
Slater out of prison) and instead placed Slater on three years of probation, beginning with 60 days of “electronic
monitoring surveillance.” According to state records, Slater:

.. .did not report to his. . .agent until he was placed in custody on 11/2/93. . .He was arrested due to loitering
in front of a tavern. He did state at the time of his arrest that he had used cocaine and that he needed treat-
ment. A decision was made to release the defendant. . .with a referral to alcohol/drug treatment. . .The de-
fendant was sporadically employed after his release back into the community until his [1994] arrest.

Slater came before Judge Lee Wells in 1994 for sentencing. Based on his background and on a personal interview,
a state parole agent told Wells that Slater “seems to rationalize his behavior. . .[He] seems to like his current
lifestyle and has shown little effort to change it. [He] engaged in similar behavior when he was sentenced to proba-
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FIGURE 9 Drug offenders in the Wisconsin prison system

Eighty-two per cent of drug offenders in Wisconsin's corre
system are on probation or parc

7,603
1,710
Prison Community
supervision

tion [by Miller, in 1993, for drug dealing]. The defendant does pose a

TABLE 7 Per cent of risk to the community [and] has shown a blatant disregard to the commu-
sentence nity. . .”
served in
prison — While Slater faced a maximum sentence of 10 years, Judge Wells effec-
Inmates tively gave him no new sentence. Instead, he imposed a four-year sen-
released tenceconcurrent to, or overlappinghe four-year stayed sentence that
in 19953 Miller imposed in mid-1993.
Type of % of sentence The facts in Slater's case are inconsistent with the profile often suggested
current ST S by those who believe too many drug offenders are in prison, i.e., that of a
offense early release “ o . . .
low-risk” offender who has received a harsh sentence. How typical is
Drug 33% he?
Fraud 39%
Public Order 40% Judges interviewed in connection with this study said they usually will
Theft/Robbery 41% not sentence “first-time” drug offenders to prison if the charge involves
Burglary 42% possession or possession with intent to distribute a relatively small
Assault 44% amount of drugs (drug dealing). They estimated that most drug offenders
gg}r(r:;;:de gggﬁ receive probationary sentences or relatively short prison sentences, fol-

lowed by early release. Data from the Department of Corrections support

these conclusions. For example, fewer than 20% of drug offenders are in

prison. They also serve a lower percentage of their sentence than other
classes of felons. See Figure 9 and Table 7.

Judges we interviewed said drug offenders are more likely to receive a prison sentence if they are repeat offenders
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and/or have violated conditions of a probation sentence and/or have violated after being released from prison on pa-
role. Data for drug offenders in our sample were consistent with this assessment. The data also confirm the judges’
view that drug offenders in prison receive relatively lenient sentences, such as the concurrent sentence issued to
Slater.

For example, the median drug offender in this study’s sample had five adult arrests and had been incarcerated twice
as an adult. Eighty-six per cent had violated probation or parole. Yet the median sentence for the current offense,
as a per cent of the maximum, was only 18%. See Table 8.

As an initial proxy for determining which drug offenders might be good candidates for early release, or no prison
sentence at all, some corrections officials use the length of an offender’'s imposed sentence. For example, those
with relatively short sentences, say three or four years or less, more likely might have been involved in less serious
crimes. But, the length of the imposed sentence can be misleading, especially for drug offenders, because it omits
any measure of what the maximum sentence might have been. Thus, a serious potential sentence of 20 years (the
median in our study among drug offenders) is not reflected by measuring only the imposed sentence (the median in
our study was 2.4 years).

Nine of 16 drug offenders in our study had “net sentences” of three years or less; eight of 16 had sentences of less
than two years

Table 9 provides some general information as to why sentencing judges said they were imposing a prison sentence
for these offenders.

TABLE 8 Data for drug offenders in this study (16 of 173 cases)
Maximum
sentence,
Adult Adult Probation current Actual Actual as %
arrests incarcerations or parole offense sentence of maximum
(median) (median) violators (median) (median) (median)
5 2 86% 20 years 2.4 years 18%

Note: For 16 drug offenders in this study, the data above show the median number of times they had been arrested and in-
carcerated and compares their actual median sentence with their sentence exposure. It also shows that most have a record
of parole or probation violations.

TABLE 9 Sentencing factors for drug offenders
with a sentence of three years or less 6

Times in prison # Reasons for prison

First time in 2 Both were convicted of drug dealing. Both were on probation. One was
adult prison armed. Both had juvenile records, one including a violent offense.
Second time in 2 Both were convicted of drug dealing. One was a repeat dealer.

adult prison Both had violated probation or parole in the past.

Third time in 4 Three of four were convicted of drug dealing and were on probation or
adult prison parole at the time of the current offense. The fourth was convicted of

drug possession only and has a prior record of drug dealing and
probation-parole violations.
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We looked in some detail at the current crimes and backgrounds of these drug offenders with relatively short sen-
tencegd. In addition to Slater, we found two other examples below that are illustrative anecdotes from this group.

Both of the following cases involved sentences issued by Judge Jeffrey Kremers. Two other judges who reviewed
and critiqued a draft of our report said our characterization of these sentences as lenient was out of context. They
said that when Kremers was in felony drug court, he was seen as a stern sentencer and that this was indicated by a
large number of defendants who used their power under the judicial substitution law to remove him from their case.

As previously noted, this study makes no representation about the overall sentencing approach of any judge whose
cases we discuss. We selected cases to describe in the report not based on who the judge was, but rather because
they illustrate important overall aspects of the sentencing process in Milwaukee County. For example, the cases
that follow mainly illustrate two broader points that we found in our sample:

Drug offenders » Drug offenders generally receive relatively light sentences, as a per
genera”y receive cent of maximum exposure, contrary to some conventional wis-

. . dom that prison crowding is heavily influenced by overly punitive
relatlvely “ght terms for drug offenders.

sentences, as a per
e Drug offenders who do receive prison sentences typically have

cent of maximum lengthy records, sometimes including violent crime and often in-
exposure, contrary to cluding parole or probation violations.

some conventional

. . Rex Ingrams
wisdom that prison
Crowding is heavi|y In April of 1995, Judge Jeffrey A. Kremers sentenced Ingram to a two-
. year sentence for dealing in cocaine and a one-year sentence for es-
mfluen_c_ed by overly cape. Ingram could have been sentenced to 15 years. By virtue of the
punitive terms for three-year total sentence, Ingram would be categorized by some as a
drug offenders. drug offender who perhaps is not a good candidate for prison. Howev-

er, in light of his record, the sentence seems anything but severe.

For example, Ingram was in community supervision for robbery at the time of his 1995 arrest. Records from the
robbery sentencing indicate the following:

. . .According to the [juvenile] records, at the time of the Second Degree Sexual Assault in 1984, the defen-
dant claimed that had grabbed the victim on the buttocks. The defendant told police that he
[also] accidentally touched the victim [who] told police that as she was ascending the stairs, the defendant
grabbed her buttocks. She told him to stop and he grabbed her again and laughed.

As a adult, the defendant was arrested on 10-31-88 for Second Degree Sexual Assault. . .[but] a decision was
made not to prosecute. The defendant said he had no recollection of what this arrest involved. On 10-3-89,
he was arrested for Endangering Safety by Use of a Dangerous Weapon. He was also arrested for Battery on
the same day. According to the defendant, the defendant and his mother and girlfriend had gone to Kohl’s to
grocery shop. As they were out in the parking lot, the security guard grabbed his girlfriend. The defendant
said [they had] not paid for the groceries. After the guard grabbed his girlfriend, the security guard kicked
the defendant and the defendant caught him by the leg and threw him to the ground. The defendant hit the
security guard with his fist. [Ingram] claimed that the victim never stated that he was a security guard. . .

On 3-23-91, the defendant was arrested for Reckless[ly] Endangering Safety. The case was dismissed on 4-
3-91. The defendant had no recollection of what this involved. [He] was arrested on 7-7-91 for Bail Jump-
ing. He had failed to appear in court following an [operating after revocation] — Fourth Offense. The de-
fendant claimed that he had no [other] way to get to Racine.

One 3-1-92, he was arrested for Criminal Damage. According to the defendant, he and his girlfriend [were]
fighting. He had gotten drunk and he then threw bricks through the window. His girlfriend did not appear in
court and the case was dismissed. On 8-31-92, the defendant was arrested [in connection with a homicide.
No charges were filed.]
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When asked what his explanation was of his overall arrest record was, the defendant said he has no explana-
tion because he has never been sober when he had been arrested.

When arrested in early 1995, other records indicate he was considered for transfer to Intensive Sanctions as an alter-
native to revocation (ATR), despite this summary of his “adjustment under supervision:”

Out of the eight-or-so months [he] has been on supervision, he. . .absconded for five months. . .On Septem-
ber 29, 1994 he escaped from the Milwaukee House of Correction. . .where he was serving a one year term
as condition of probation. Rex was not seen by his agent until February 27, 1995 when he was placed in cus-
tody after arrest for Possession of Controlled Substance With Intent to Deliver, two Felony Escape Warrants
and Violation of Probation. A decision was made to revoke with a possible Alternative To Revocation to the
Division of Intensive Sanctions being offered at this time.

Although he was facing a 15-year maximum, the prosecutor reported a plea bargain to Judge Kremers as follows:

The State would be recommending 24 months in the Wisconsin State Prison System. . .[W]e’d recommend
that this be concurrent to any time he’s serving. Apparently he is revoked or going to be revoked.

Kremers followed the recommendation.
Thomas Wilsor? The cases of Slater,

_ _ Ingram, and Wilson,
As a repeat drug dealer, Wilson faced a maximum 20-year sent¢ .
1994 for drug dealing. State records show the following: along with other data

and comments from
. . .He was initially placed on. . .probation [in 1983] fol-

lowing a conviction for Obstructing an Officer. [H]e was JUdICIaI InterVIGWS,
involved in Theft from Person amended to misdemeanor Suggest that drug
Theft on 11-10-83, approximately one month after being .
placed on probation. [He] was placed on one year proba- offenders receive
tion on this charge. among the most

.. .[H]is adjustment to supervision was not positive. . .[H]e lenient sentences
had frequent violations of supervision. On 1-22-85 he was i i

involved in the theft of a radio and this resulted in another in Milwaukee
one-year probation term on 10-7-85. It was also noted that Cou nty courts.

[he] failed to report to his agent as directed. He was re-

quired to report twice a month but generally only managed

to report once per month. On 2-10-86 an Apprehension Request was issued. . .due to his whereabouts and
activity being unknown. He was finally arrested on 5-6-86 on charges of Operating After Revocation. . .

.. .[He] refused to seek employment. He indicated that his mother and sister usually gave him money and he
did not need a job. He also indicated he did not have time to look for employment, especially if no one was
going to hire him. Records indicate that [he] was not interested in doing volunteer work in the Community
Service Program, a program that would enable him to defray paying his court costs and attorney’s fees,
which amounted to $324.50. As a result, his court-ordered financial obligations were not met.

As a result of absconding from supervision and the arrest for Operating After Revocation and Without a Li-
cense Plate, his probation was revoked on 8-25-86 and he received nine months straight time at the House of
Correction.

As a result of the conviction of Robbery, [carrying a concealed weapon] and Resisting of 7-7-88, [he] was
sent to [prison]. The Parole Board summary of May, 1989 said “[He] has received a total of eight conduct
reports including a major conduct report during this deferral. The majority of these conduct reports were for
punctuality and attendance. The major conduct report which occurred on 3-13-89 was for violation of insti-
tution policies, lying and disruptive conduct.”

[He] was eventually released on parole supervision on his [mandatory release] date of 9-12-90. On parole,
Robert’s adjustment to supervision was negative. He had problems getting General Assistance and SSI Ben-
efits, because of the lack of proper identification. . .He was then involved in a Strong-Armed Robbery which
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is the subject of the current Presentence report. The agent had requested that [his] parole be revoked due to
the fact that he had absconded on or about 3-13-90 he was in possession of marijuana on 2-17-91, and be-
cause of his involvement in the robbery. . .

The agent later decided not to proceed with revocation. . .because the victim. . .did not cooperate with the re-
vocation hearing. Also, the agent decided that [he] would be held in custody pending the Robbery case and
he also felt that [he] had spent enough time in incarceration. [he] was eventually discharged from parole su-
pervision.

Judge Kremers sentenced Wilson to three years.
Summary

The cases of Slater, Ingram, and Wilson, along with other data and comments from judicial interviews, suggest that
drug offenders receive among the most lenient sentences in Milwaukee County courts. Further, the relative few

who do receive prison sentences appear to have a history of contacts with the criminal justice system, indicating a
greater threat than might be suggested by the current offense alone. This information does not support the notion
that large numbers of lower-level, non-violent offenders are receiving prison sentences for small amounts of drug

dealing. Additional research would be needed to fully verify that proposition.

Notes to Section 6

1 Not his real name; confidential records used for this description.

2 For example, Professor Dickey said a plan to release hundreds of drug dealers from prison was “. . .long overduelovtés-theskof-
fenders for whom we are building all of these new prisons. We could save a ton of money for the state, because thipisvéhargro
building for.” See “Plan on drug dealers praised — Official says community program would save state plenty of money,rdy Richa
JonesMilwaukee JournglMarch 18, 1995.

Dickey was reacting to a report that Wisconsin Corrections Secretary Michael Sullivan had “decided to release drug diwersnmto
munity under intense supervision.” Sullivan’s decision was called “a major policy change.” Reporters attributed the :chesge to
crowding; “the success of the intensive sanctions program. . .;” and “the type of drug dealer that would be eligible i&osupehe
community.”

After negative reaction from citizens, legislators, Attorney General James Doyle, Mayor John Norquist, then-Sheriff RisbardAdit
District Attorney E. Michael McCann, this plan was dropped.

3 Dickey, from the final report of the Governor’s Task Force on Corrections and Sentencing (1996).

4 A net sentence takes into account the impact of a concurrent sentence. For example, if an offender was sentenced ¢m fike gears
rent offense, concurrent to a three-year prior sentence, the net new sentence is two years (5 years — 3 years = 2 years).

5  While our overall sample of 173 cases is representative of the prison inmates from Milwaukee County, we do not know i $dhgyoup
offenders, rapists, burglars, etc.) are representative of that class of offender. To be confident of having a reprasgiatifasy given
class of offender, one would need to draw a specific representative sample from the universe in that class.

Sentencing information in this table — the last three columns — was available for all 16 offenders in the sample. Informatsts,
times in prison, and probation or parole violations — the first three columns — was available for 14 of 16 offenders.

6  This table deals with eight of nine offenders with a sentence of three years or less. A sentence transcript was unamadable fo

7  The seven other drug offenders in our sample with medium to long sentences were all repeaters. Many were convictediog émnd dea
other crimes, some while armed. They appear to have been unlikely candidates for anything but a prison sentence.

8 Not his real name.

9 Not his real name.
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SECTION 7: JUDICIAL DISCRETION — USES ANDABUSES

Judges have wide discretion when imposing a criminal sentence. Subject to broad standards of reasonableness, a
felon’s sentence can range from no prison time to many years of incarceration.

A principal argument on behalf of judicial discretion is that the judge who presides over a case has access to all the
facts. He or she is in the best position to weigh those facts — including confidential information and other data
about a felon’s prior record — and arrive at a just sentence.

Critics, however, correctly point out that a system of wide judicial discretion can produce very different sentences,
even when the facts in a case appear similar. This was an argument used in the 1980s when the Legislature created
the Wisconsin Sentencing Commission.

Two conditions are essential for a system involving wide judicial latitude and discretion to function sucdessfully.
Wisconsin only partially meets one, and falls far short of the other.

e The first is a broad set of understandable sentencing criteria, including: statutory penalties set by the Legisla-
ture and Governor and sentencing guidelines, such as those set by Wisconsin's Supreme Court. Defendants
must have a clear right to appeal a sentence based on noncompliance with the guidelines.

The current push for “truth-in-sentencing” legislation is fueled in part by the absence of understandable prison
sentences and prison release procedures.

e The second requirement is public access to useful informr .
about sentencing decisions. In practical terms, this does no A prlnC|paI a_rgu_m_ent
Too often, voters are flying blind when they try to evalue on behalf of jUdICIa|

judge’s record. discretion is that the

Cases discussed in previous Sections provide several examples JUdge who preS|deS
judicial discretion is exerciseéd.lts impact was summarized for us over a case has access
a veteran Milwaukee County prosecutor: referring to the rando

signment of cases to judges, he said that the sentence for th to all the facts.
crime can vary depending solely on the day of the week the ac
offender is arrested. Additional cases we present in this Section illustrate further the wide latitude now exercised by
individual judges$s We believe the public should know more about such cases so that it can take such information
into account when voting.

A plea bargain that meant new crime

Judge David A. Hansher presided over the 1994 sentencing of Willie Thompson. As part of a plea bargain, Thomp-
son entered aAlford plea (see Terminology, Section 1) to the charge of felon in possession of a firearm. Court
records indicate Thompson also fired a shot and wounded another individual. This crime was not charged.

Thompson'’s record included 14 prior arrests and “a history of absconding from [community] supervision. . .” Earli-
er adult crimes included carrying a concealed weapon, disorderly conduct, battery (cutting), endangering safety by
conduct regardless of life (originally charged as attempted murder), and receiving stolen property. Despite this,
Thompson had served only one prison term, and that only after being revoked on probation.

After Thompson related his difficulty staying out of arguments and trouble, Hansher said: “Well, if you have prob-
lems with people on the street, you're safer. . .in jail. . .[I]f | send you to prison, you're probably the safest.”

Later, Hansher asked Thompson: “Do you have a drug problem? Are. . .these drug dealers you're running around
with?” Thompson replied: “Well, yes, but | don’'t myself have a drug problem.” Thompson told Hansher the fight
that led to the charge was “about drugs.” When Hansher asked, “Do you take drugs at all?,” Thompson said “No, |
don’t.” Hansher: “Never?” Thompson: “No.”
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Hansher issued a two-year stayed sentence and 18 months of probation, consistent with the plea bargain. Within
four months, Thompson was apprehended in connection with an attack on his son and wife and for possession of co-
caine. His records show that when police were summoned, he resisted arrest. None of these actions brought new
charges. Instead, Thompson was incarcerated on the stayed sentence issued for the earlier crimes. Within a few
months, he was paroled. State records summarize what happened next.

On 6/5/95, [Thompson] was paroled from Oakhill Correctional Institute with specific instructions to report to

his field agent. [He] failed to report. . .[His] whereabouts and activities remained unknown to this agent until
6/9/96.

On 6/9/95, [he] was arrested. . .following an incident involving [his] wife, his 3-month old son. . .and his
neighbor. [Thompson] was charged with Battery — Domestic Violence, Battery and two counts of Endan-
gering Safety by Use of Dangerous Weapon. . .

. . .[His] adjustment under supervision continues to be very poor. He has a history of absconding from su-

pervision and again chose, after parole, to abscond. [He] re-engaged in assaultive behavior toward his fami-
ly and neighbors five days after being paroled from a
prison sentence stemming from revocation of his probation

The various crimes for exactly the same assaultive behavior. Revocation is
and violations on necessary to protect the public, as well as his family.
probation and parole As described below, information in Thompson's state prison file shows
occurred in a period of he was untruthful to the judge about his drug involvement.
time where ThompSOH [Thompson] has a serious chemical addiction problem. .
would have been in .[Flor all of Mr. Thompson’s pleadings, whenever he is in
) . custody, that he needs treatment, he has shown repeatedly
prison if he had that he is unwilling or unable to participate in community
i _ based. . .treatment. Confinement is necessary for treat-
received a two year ment. [Thompson] has again demonstrated his unwilling-
sentence and served ness to be supervised, to account for his whereabouts and
to mandatory release activities, to engage in treatment, or to discontinue his as-

saultive behavior towards his family members or other
members of the community.

The various crimes and violations on probation and parole occurred in a period of time where Thompson would
have been in prison if he had received a two-year sentence and served to mandatory release.

A career felon’s sentencing preference

In sentencing James Swenson for possession of drugs, Judge Lee Wells noted several prior arrests and two periods
of federal prison confinement: “Obviously the defendant has a long history of drug relationships, either by using or
selling. [He] has spent some time in the federal prison [as a result]. . .[l]t wouldn’t surprise me that he might sell
drugs from time to time, not necessarily in this case, but in other cases. . .”

Prior to Swenson’s 1995 appearance for sentencing, he had twice failed to appear at earlier hearings. With these ac-
tions known, along with the rest of Swenson'’s prior record, a plea bargain was presented to Judge Wells. Swenson
faced a maximum sentence of two years. The prosecutor recommended a prison sentence to be set:

.. .[at] the Court’s discretion. . .[He] has a very bad record. . .[drug] possession in 1990. . .felony [drug deal-
ing] in 1991. . .disorderly conduct in 1978. . .[drug] possession in 1979. . .disorderly conduct in 1980 and
1982. . .and another disorderly conduct. . .He has a serious drug addiction problem.

The following exchange then occurred between Wells, Swenson, and Swenson’s lawyer, Steven Chandler:

Wells: | think the recommendation for incarceration is appropriate. The real question, | think, Mr. Chan-
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dler, maybe you want to address this — to some extent maybe he would be better off [serving a shorter time]
in the State Prison than serving a longl[er] time in the House of Correction. Does he have any preference
with about that?

.. .[Y]ou may just want to take a second and see what you want to do. Go to the State Prison for a short time
or House of Correction for a long time. Would you — would Mr. [Swenson] — do you have any preference?
Would you prefer — you’re going to spend a little time incarcerated. Would you like to be in the State
Prison or perhaps a longer time in the House of Correction?

Swenson A little time in the state prison or a longer time in the House of Correction?

Wells: That's because you can get paroled [faster] from the State Prison. You're eligible for parole in three
months. If | sentence you to 12 months in the House of Correction, you're basically there for nine months.

Chandler: So prison would be better. [Discussion off the record.] He [Swenson] says he doesn’t want to
be in the House of Correction.

Wells sentenced Swenson to one-year (the maximum was two) and also agreed to Swenson’s preference for a
“shorter time” in state prison. Records in Swenson’s file indicate he had misconduct reports in prison, lost his
chance for early release, and instead served nine months to mandatory release.

When “sentencing guidelines” don’t work

The case of George Coats (Section 3) involved a repeat offender who raped one child and attempted to assault an-
other. After a ridiculous colloquy as to whether the victim had suffered “bodily harm,” the lawyers and judge
agreed that it didn't “make any difference” in terms of the sentenced recommended by the “sentencing guideline
scoresheet” of the Wisconsin Sentencing Commission.

This was far from the only case in our study in which the sentencing guidelines appeared to play a role and where
their impact seemed to be at odds with common sense or the known record.

Terrance Simpson. On an early morning in 1994, Simpson had approached Serena Parker as she was entering her
car in a parking lot. He attempted to grab her purse, and said “Bitch, give me the purse.” In an ensuing struggle,
Simpson beat Parker and drove off in her car while she was han -

a door. She eventually let go and was thrown to the ground. Sl “If | sentence you to

hospitalized and treated for “contusions and abrasions to her 12 months in the

legs, and buttocks. . .” .
House of Correction,

Weeks later, she “. . .frequently fear[ed] being alone. . .[did] not ¢ you’re basically there
much and [felt] as though someone should be with her all the t f . hs.”
.[S]he does not want to be threatened by or afraid of [Terrance] or nine montns.
future.”

Simpson’s initial exposure of 40 years (car jacking, a Class B felony) was reduced to 10 years when a plea bargain
produced a guilty plea to Robbery (a Class C felony). Considering Simpson’s prior record and the seriousness of
this offense, a sentence at or near the maximum on this reduced charge appeared justifiable.

The prior record included burglary, possession of stolen property, and receipt of stolen property as a juvenile.
These offenses had resulted in sentences of one year probation and 20 hours of community service. As an adult,
Simpson had two misdemeanor offenses (battery and retail theft). He was on probation for these offenses at the
time he attacked Parker and stole her car. The state’s presentence report to Judge 4 detailed a

lengthy history of drug use by Simpson, who said he was high on cocaine when he attacked Parker and wanted
money to buy more drugs.

Notwithstanding this, court files include a “sentencing guidelines scoresheet” presented to the judge that included
the following:
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Per the arbitrary guide_ TOTAL CRIMINAL HISTORY SCORE (A SCALE) 0

lines used by the state TOTAL SEVERITY OF OFFENSE SCORE (B SCALE) 1
as recently as 1995, a
y Thus, per the arbitrary guidelines used by the state as recently as 1995,
record of burglary, a record of burglary, possession of stolen property, receiving stolen
possession of stolen property, misdemeanor battery, misdemeanor retail theft, and an un-
- contradicted self-report of excessive drug use prodacetCRIMI-
property, receiving NAL HISTORY SCORE." This is because:
stolen property,

misdemeanor battery e The first three offenses were juvenile crimes. The “guidelines”
. N didn’t count those unless there were “FOUR OR MORE felony-
misdemeanor retail type adjudicated juvenile offenses.”

theft, and an e X ) e of
: e Even though Simpson was on probation at the time of the offense,
uncontradicted S(?|f- he received no “score” for this because he was not on probation for
report of excessive “adult felonies.”

drug use produced no
“CRIMINAL HISTORY

SCORE.” Simpson, whose initial exposure was 40 years, received a four-year
sentenceconcurrentwith a year remaining on his probation sentence
(net sentence of three years). We encountered several cases in this
study in which CRIMINAL HISTORY SCORES bore little resemblance to an offender’s actual history.

Self-reported criminal activity doesn’t count on the scoresheet.

The “SEVERITY OF OFFENSE SCORE” was similarly absurd. Simpson earned a “0” for using no weapon (other
than his fists and Parker’s car) and a “1” for causing bodily harm. The optional scores with respect to bodily harm
are “0” for no harm or “1” for some harm.

Frank Stephens. At age 18, with a juvenile criminal career that included four auto thefts and several periods of
“unsuccessful community supervision,” Stephens was attempting to burglarize a garage when the 70-year-old owner
arrived home and started to back his car in. Stephens (with an accomplice) confronted the man with a handgun, and
said: “Put up your hands, we want all your money.” Stephens then told his accomplice to “hit him and take his
wallet.” The accomplice hit the victim, knocked him to the ground, and removed his car keys and wallet. The two
then drove off in the victim’s car.

A weapon possession charge was dismissed as part of a plea bargain. Stephens faced a maximum sentence of 22
years for armed robbery and auto theft. Even though all four prior auto thefts were counted (“four or more” felony-
type juvenile offenses), the sentencing guidelines recommended a prison sentence ranging from six to 7.5 years, or
about a third of the maximum. If the weapons charge had not been dismissed, the score would have been only
slightly higher.

Presiding Judge Arlene Connors, who was not bound by the guideline recommendation, addressed Stephens as fol-
lows:

[Als | see you sitting here, you look like you are a tall gentlemen, and you look pretty strong. | don’t know
what the victim looked like; but he was seventy years of age. There were two of you in this armed robbery.

Don’t you think that man was petrified by what happened to him? What made it worse, he was backing his
car into his garage. He has every right to think he would be safe. And while he’s doing it, you come along,
your buddy comes along, you tell your buddy “hit him in the head”; and he was hit in the head; and then his
wallet and car were taken. . .

In reviewing Stephens’ record, Judge Connors said “the only saving portion | see here [on the sentencing guideline]
is you have no adult record.” However, Stephens was still 18, so this was indeed a modest achievement. As to
Stephens’ four prior auto thefts, the judge noted: “So you do like automobiles, it's obvious to me.”
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Judge Connors explained her eventual sentence in paradoxical terms, citing a need for deterrence and then choosing
a sentence that arguably was quite lenient.

.. .| think society mandates that the Court look at a deterrent [and] therefore, as | look at the sentencing ma-
trix, | am going to place you at the lower end of the matrix. And | will today be sentencing you to six years
in the Wisconsin Prison System — and that’s the low point of the matrix — [for the armed robbery]. On the
[auto theft] | will. . .place the defendant on probation.

Similar crimes, different sentences

Our study included many cases that confirm the prosecutor’s observation — cited earlier — that an offender’s sen-
tence can be heavily influenced by the judge to which the case is assigned. This concerns us primarily because it is
so hard for the public to get reliable information about different sentencing patterns. If this information were more
readily available, voters could decide whether the different patterns were of concern and act accordingly. We pre-
sent two comparisons below to illustrate this issue.

Willie McCoy and Harold Stone If this information were
McCoy and Stone were sentenced in 1993 by, respectively, Jud more readily available,
frey Wagner and Judge Victor Manian. As described below, eac voters could decide
committed a separate robbery and burglary within a few days o .

other. Both were on probation at the time. Both pled guilty in r Whether_the different
for plea bargains. sentencing patterns

were of concern and

Each robbery involved very aggravated circumstances. .
act accordingly.

In McCoy's case, according to state records:

He absconded from probation and on 10/29/92 he robbed an elderly priest. He entered the priest’s residence
at about 12:15 a.m. and demanded money. During the robbery, [McCoy] shoved the priest against a kitchen
chair and onto the floor. The priest laid there in great back and leg pain until 5 a.m., when he managed to get
to his telephone and call for help. He was taken to the hospital and treated for contusions and spinal and leg
injuries. He continues to be in pain and is in a wheelchair unable to walk for more than a few steps.

The burglary for which McCoy was convicted involved breaking into a travel agency and stealing $400.
As for Stone, Judge Manian was presented the following information regarding his robbery:

Your Honor, had the case gone to trial, the victim would testify that he had come with his family from out-
of-town to attend a concert at the Pabst Theater. [Alfter leaving the theater, he and his family walked to [a
garage] about a block east where his car was parked. Because his wife had some emphysema or other lung
problems, she didn’t want to walk up the couple of flights to the ramp. . .so he left his wife and daughter, and
perhaps another relative, waiting at the street level.

He walked up, went to his car, observed the defendant there. The defendant confronted him in the garage
and said, | have a gun. [The defendant] got into the car with [the victim and ] directed him to drive out a dif-
ferent exit to the garage, then directed him to drive in areas of the City he wasn’t familiar with. He ended
up. . .in the area of. . . the Hillside Housing Project, and at that time the defendant asked for money. [The
victim] gave the defendant his wallet because he was afraid. He surrendered possession of his car and the
defendant drove off with the car. [The victim] then walked around a while, eventually found himself in a bar

on Water Street where he found a phone and called the police.

Stone’s burglary occurred two days after the robbery. Using the stolen car, Stone and an accomplice burglarized an
apartment, converted the stolen merchandise into cash the same night, and purchased crack cocaine.

Stone was charged with robbery (not armed robbery), habitual criminality, and burglary, but not auto theft. His
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TABLE 10 McCoy and Stone sentences as per cent of initial exposure
Maximum exposure —
new charges Sentence as % of
and revocation Net sentence initial exposure

McCoy 26 years 20 years 7%

Stone 36 years 14 years 39%

maximum charge exposure on the initial charges was 32 years. Including four years for violation of probation in-
creased his exposure to 36 years.

Stone’s record included 13 juvenile arrests beginning at age 11. Offenses included burglary, theft, carrying a con-
cealed weapon, auto theft, and others. His adult record included convictions for robbery, escape, theft, and auto
theft. By age 26, he came before Manian with three prior periods of adult incarceration and several periods of juve-
nile detention. A state social worker report described him as “a man with few internal controls [who] is ill-equipped
to function independently and responsibly in society.”

With this 15-year record of almost non-stop violations, the prosecution recommended dismissing the habitual crimi-
nality charge, reducing Stone’s maximum exposure to 20 years (10 years for robbery and 10 years for burglary).
The prosecution recommended, in effect, that one of these crimes “not count” and asked for a concurrent sentence.

Manian accepted the entire plea bargain and sentenced Stone to 10-year concurrent sentences, to be served consecu-
tive to a four-year term for violation of probation.

McCoy faced a maximum exposure of 26 years (10 for robbery, 10 for burglary, and six for violation of probation).
At his sentencing, Judge Wagner cited McCoy’s long record and “the fact that you committed additional offenses
while on probation [and] in the robbery you ended up picking on someone who was elderly [and] you have now re-
stricted that person’s mobility.”

Judge Wagner gave McCoy a maximum sentence of two, 10-year terms, consecutive to each other, but concurrent
to the violation of probation.

In the end, after taking into account the total charge exposure, including probation violations, the net sentences
compare as in Table 10.

Theodore Holland and Fred Simms

Holland and Simms were sentenced, respectively, by Judge Dominic Amato (1993) and Judge Stanley Miller
(1994). Both defendants had long records. Both faced initial charge exposure of at least 100 years. Each judge was
presented with a plea bargain that cut the maximum exposure by at least two-thirds. Each judge needed to decide
(1) whether to accept the plea bargain and, if they did, (2) what sentence to issue on the remaining charges.

Holland was 22 years old at the time of his arrest. Records from his state prison file show the following criminal
record prior to that time:

Juvenile: Subject [attended] special education classes at South Division High School. He was suspended in
November, 1984. . .Prior to that he had attended Boys Tech where he was suspended for bringing a pair of
karate sticks to school. He was also suspended from Vincent High School in 1983 because of a Battery.

[TThe subject was convicted of shoplifting [and] sentenced to attend shoplifting classes. [H]e was convicted
of Battery and [carrying a concealed weapon] for which he received 6 months probation. . .[H]e was convict-
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ed of Armed Robbery, Attempted Armed Robbery (PTAC) and Possession of a Pistol by a Minor [after rob-
bing] a 59-year old individual at gun point. . .When apprehended, a .22 caliber steel handgun was found in
the subject’s jacket pocket. He was then placed at the Wyalusing Academy in Eau Claire, WI for one year.
[After release], subject committed a Burglary. . .and was committed to six months probation. In August,
1986, there was another shoplifting charge and Attempted Theft by Fraud. This resulted in one year proba-
tion.

Adult: [S]ubject’s adult record consists of 1 conviction each in 1987 and 1988 for [marijuana possession].
He was fined for both offenses.

Thus, when arrested in 1992 for the crimes described below, Hollendign adult recorcconsisted solely of
“non-violent drug-only” misdemeanors. The following summary of his actual record reveals a different story.

Current Offense[s]: Subject stated that he pled guilty to the offense[s] which occurred on a variety of dates.
The Burglary occurred on 3/9/92. . .Subject smashed the glass door of a service station. . .and stole. . .parts
totaling approximately $1,000. . .At the time of his arrest, it was discovered that he had 2 pending cases of 4
counts of First Degree Sexual Assault and a Theft from person.

On 8/27/91, subject approached a female from behind and stole her purse. . . He ran, she chased him and
confronted him [and] began to scream for help. Subject tried to run but the victim grabbed him. Subject told
her to be quiet or he would hurt her. . .[He] struck her with a closed fist and then fled.

.. .[O]n 8/18/90, subject met the sexual assault victim in a tavern. They proceeded to her home where they
played cards. They arranged to meet again. . .That evening they also played cards. While the victim was in
the bathroom, subject entered and showed her what appeared to be a gun and told her to go to the bedroom.
He threw her onto the bed and told her to remove her clothing which she did. Subject put the gun in a box
with what the victim thought was bullets at the foot of the bed. He removed his clothing and stated that he
would kill her and the elderly man that she tended to and his son if she screamed. They then had an act of. .
.ntercourse. He also stated that he could kill her with one hand. He later told her to get on her hands and
knees and he continued to have. . .intercourse with her. . .He then forced her to perform [various] oral sex
[acts]. . .He then stated he was going to perform anal sex. The victim told him he would have to shoot her
because she was not going to do that. He then put the gun

back in his waistband [and] asked the victim for a ride “ i it
home. . .After being arrested, the subject admitted to the _Whlle the victim was
facts as presented. . .[H]e now says the sexual relations in the bathroom,

were consensual and that he initially admitted to the crime ;
because he was afraid. g SUbJeCt entered and
showed her what
Court records show that through an inexplicable act of “judicial di appeared to be a
tion,” Holland was arrested and charged with the sexual assault (

es, but then was released on bail (our records do not show whict = gun and told her to
or court commissioner approved bail). He failed to appear for re« goto the bedroom.”
hearings; during that period he committed the burglary and ro

(that only was charged as theft from person).

Simmswas 29 when he was arrested. His 11-year adult record, excerpted below from state files, is a sharp rebuttal
of those who say: (1) the term “revolving door justice” is invalid; and (2) not enough effort is made toward treat-
ment and rehabilitations of offenders.

Correctional Experience: [Simms] was convicted of Attempted Theft and placed on probation in March,
1983. . .[He] violated his probation in August, 1983 by leaving the State of Wisconsin without agent ap-
proval or a Travel Permit. He continued to abscond until his arrest in March, 1984 for burglary. He was. .
.given a five-year stayed sentence and two years probation. . .He. . .absconded from probation supervision
[in early 1985 and] was later arrested [for] Retail Theft. He served 24 days. . .and was also fined. . .[He] was
arrested in July, 1986 [for drug dealing and] received a 4-year stayed sentence with 4 years probation or-
dered and 90 days conditional jail time. Upon release. . .he was arrested. . .on a fugitive warrant. . .and re-
turned to. . .lllinois to face Robbery charges. He received a three-year prison term and [later] was paroled. .
.and accepted for supervision in Wisconsin. . .[H]e again absconded [and] was arrested for Retail Theft. .
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.His supervision was revoked and he was. . .sentenced on the new case to one year in the Wisconsin State
Prison system. . .Upon being paroled in October, 1991, [he] reported to his agent as ordered, but failed to re-
port to his agent again until 11/18/91 at which time he admitted to using cocaine. Mr. Williams was ordered

to treatment [and] attended two group sessions but failed to
report thereafter. He absconded from supervision again

“. . .He absconded

o and efforts to locate him were unsuccessful. . .In March,
from SuperVISlon 1992, [he] was arrested for Retail Theft at the Northridge
: Mall. In his attempt to flee security officers a glass door
again and efforts to was broken and one of the security officers sustained in-
locate him were juries that rendered him unconscious. [Simms] was of-
” fered, and accepted on alternative to revocation at [a Mil-

unsuccessful. . . waukee minimum security facility along with entry] into

that 120-day AODA and Criminal Thinking Program [on]

6/1/92. On 6/7/92 he escaped [and] was arrested on
6/15/92. . .Upon return to [prison he] was again enrolled in the chemical dependency support groups but re-
fused to participate. . .[He] was paroled on 4/6/93 and failed to report [and] was arrested on 4/28/93 with an-
other Retail Theft case. . .It was again ordered that his supervision be revoked. . .He was paroled on 12/8/93.
. .A urinalysis sample was taken on 12/14/93 which was later returned as positive for cocaine. On 12/15/93 a
scheduled home visit was attempted but [Simms] failed to be present [and] an Apprehension Request was is-
sued. . .[He] absconded from supervision until his arrest on 1/15/94 following a Domestic Violence distur-
bance. . .[He]. . .agreed to enter into treatment and was given a formal alternative to revocation with place-
ment at NuWay Halfway House. He was transported to NuWay on 3/15/94. On 3/18/94, Mr. Williams ab-
sconded. . .His whereabouts and activities were unknown until his arrest on 7/6/94 for the current offense
[which is summarized below]. . .

. . .During the afternoon of July 6, 1994, [Simms] was baby-sitting for [his niece] Theresa and her brother
Bobby. . .Upon returning to her residence, [their mother] Denise was approached by Theresa who said she
had something “really bad” to tell her mother. When they sat to discuss what happened, Jessica stated
“[Simms] was humping on me”. . .Theresa. . .gave her the following account. . .Simms asked Theresa to go
upstairs to help him iron clothes and she agreed. . .Theresa asked Simms where the iron was but he told her
they would iron. . .after they took a nap. Both of them laid down on the couch. . .[Simms] turned Theresa
over so she was laying on her back [and] then took control of her hand and made her touch “his stuff’. . .She
attempted to get away but his leg was wrapped across Theresa so she couldn'’t. . .She also was afraid to tell
him no because she was afraid he might hurt her. . .[Simms] placed his hand inside [her] shorts and she
pushed his hand away. He again placed his hands inside of her shorts and placed his finger in [her] vagina.
He repeatedly told her not to tell anyone [and] also had taken her hand again and placed it on his bare penis.
He asked her if it felt good and told her it felt good for him. She was finally able to free herself from the
couch and ran downstairs. Frederick followed her. . .She attempted to call her aunt. . .but had to hang up be-
cause [Simms] was following her everywhere. . .

. . .Denise. . .told of the effects this incident has had on Theresa. Her personality has been noticeably differ-
ent from an outgoing and friendly child to becoming quiet and withdrawn. She’s experiencing sleep distur-
bances in which [Simms] is released from jail and chases her. Theresa is also experiencing. . .bed wetting on
a daily basis because of being afraid to go to the bathroom alone at night. . .She is also being counseled at
her grade school by their professional staff because of the persuasiveness of this incident into her school life
(i.e., drawing pictures of a man behind bars and wetting her pants in school). Denise also. . .relayed that
Theresa expressed to her [Simms] “should go to jail and never get out.”

The sentences issued by Judge Amato (to Holland) and Judge Miller (to Simms) illustrate one of the greatest con-
trasts in approach that we encountered in our study.

Holland’s initial charge exposure was 100 years (four sexual assaults, theft from person, burglary, and bail jump-
ing). A plea bargain presented to Judge Amato in December, 1992, recommended dismissal of three sexual assault
charges and bail jumping, reducing charge exposure to 35 years (one assault, burglary, and theft from person).

Judge Amato: Can | have a reason on the record as to why the three additional counts of first-degree sexual
assault [are proposed to be dismissed]?

Assistant District Attorney: Yes, your honor. This case is 2.5 years old. The victim has become very upset.
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. .that it has taken so long to get the case to trial. She feels a jury would blame her for her conduct in inviting
the defendant into her house.

Court records show that the prosecution recommended a 10-year sentence, meaning a maximum prison term of 6.7
years. Holland’'s lawyer sought probation. Judge Amato explained his sentence (the maximum, 35 years) as fol-
lows:

You've been through the probationary system. You've

had your opportunity. You also had an opportunity to be Under the state’s
law-abiding [after the sexual assault arrest]. Some judge . . - . .
let you out [on bail] on four counts of first-degree sexual JUdICIaI substitution
?ssault [and]] you went and committed [burglary and theft |aW’ SO many |awyers
rom person]. .

P filed to remove Judge
. . .[P]robation is not an gffectivg, meani_ngful alternati_ve Amato (WithOUt cause)
[for you]. It's completely ineffective and it unnecessarily
puts the public at risk. . .because the realities are, without that he eventually had
any doubt by this judge, that you'll just go out and commit to be transferred
more crime. . .

to a non-felony
You have a life and history of crime and violence and anti- : P
social, amoral behavior, where you do not care what hap- JUdICIaI pOSt'
pens to other people. . .You have chosen not to change

your lifestyle. Every effort to work with you, rehabilitate you, has failed.

. . .The public comes first. I've got to age you. I've got to make you older, I've got to make you less of a
predator [and] I've got to make sure that there’ll be no more victims out there that you can prey on. . .

This sentencing approach by Judge Amato effectively has been nullified by other defense lawyers. Under the
state’s judicial substitution law, so many lawyers filed to remove Judge Amato (without cause) that he eventually
had to be transferred to a non-felony judicial post.

In the Simms case, prosecutors presented Judge Miller with a plea bargain that would dismiss two of three sexual
assault charges (reducing exposure to 40 years from 120 — each charge carried a maximum penalty of 40 years,
compared to a previous maximum of 20 years). Prosecutors recommended a 15-year sentence, meaning maximum
prison time of 10 years. Judge Miller accepted this recommendation in its entirety. He said, in part (emphasis
added):

Your attorney points out in your behalf that there’s some good here. That for instance. . .you . . .entered a
plea which precluded the need for testimony from the young victim. . .And that’s true. . .though [in return]
the state agreed to a dismissal of two other counts that were read in for sentencing purposes. So you did sub-
stantially reduce your exposure [by pleading guiltfhd even today, the state is recommending, where the
maximum exposure on the one count. . is 40 years, the state is asking for only 15 years.

.. .[Mr. Simms], the court’s satisfied from the testimony before it, given the nature of your activities in re-
gards to the one count. . .as wellyasr extensive prior criminal record and your general attitude of non-co-
operation with authorities when they've attempted to provide you with help, the state’s recommendation is
an appropriate one.

Summary

We believe the several examples in this Section, coupled with others elsewhere in this study, show that a sentencing
system based on broad judicial (and prosecutorial) discretion can only be effective and accountable if there is a way
for the voting public to assess the sentencing decisions that are made in criminal courts.
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Notes to Section 7

1  This study does not present or fully develop the arguments in this debate. Our own conclusion is that a system which djs@etidd
to elected judges is preferable to such alternatives as (1) non-elected judges or (2) a system which relies on arbdirsgygséaedines
(such as Wisconsin had from 1985-1995). However, we emphasize that our preferred system can’t work effectively whentras is now
case, public access to information is so limited.

2 Sections 2-4 also explain how a judge’s sentencing discretion can be affected by the actions of others in the crimsyatémstieeg.,
prosecutors, the Parole Commission, and the Department of Corrections.

3 Because confidential information is used in each case, the real names of offenders and victims are not used in this Section.

4  The sentencing judge’s name is omitted; a transcript explaining the full basis of his sentence was not in the courtifite af ther re-
search.

5  Stone’s “act exposure” could have exceeded 50 years if armed robbery and auto theft and/or carjacking had been chamiedbleith ap
penalty enhancers.
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SECTION 8: CONCLUSIONS AND RECOMMENDATIONS

Effective democratic institutions require accessible and understandable information. The absence of such informa-
tion deprives voters of the opportunity to hold elected officials accountable. Our study of felony sentencing prac-
tices demonstrates that this a major issue in Milwaukee County and, probably, statewide.

We have documented, for example, a sentencing and corrections system in which words sometimes are used in
ways that defy common sense. We have demonstrated that the rules governing the simple structure of a prison sen-
tence are far too arcane. We have shown that practices such as plea bargaining and concurrent sentencing can mean
that some crimes “don’t count.” Finally, we have shown that it is very difficult for the voting public to learn about

the sentencing decisions that judges make and charging policies that prosecutors follow.

In place of accountability to voters, we conclude from our researc In p|ace of

a different form of accountability often governs the system of fe -

sentencing. The participants — defense lawyers, prosecutors, accountablllty to

— tend to be more accountable to each other than to the general voters, prosecutors

To quote from the law school text cited in Section 3, “. . .the in :

tance of maintaining smooth working relationships. . .” often ap and JUdgeS tend to be

to be a dominant concern. Such a system can flourish when th more accountable to
lic's access to information and ability to look over the shoulders « each other than to

participants is so limited. What tends to emerge is a system whi .
get along, you go along.” the general public.

Truth-in-sentencing legislation

The Wisconsin Legislature is expected to approve truth-in-sentencing legislation this year. Measures pending at the
time this study was completed would begin to address some of the serious problems we have identified. For exam-
ple, such sentencing comments as “10 years doesn’t really mean 10 years” would become a thing of the past.

The Legislature also is expected to create a blue-ribbon commission to make recommendations on an overhaul of
Wisconsin’s sentencing code. This commission’s mandate should call for specific recommendations that would im-

prove dramatically the public’s access to understandable information about felony charging and sentencing prac-
tices.

The Legislature should approve pending legislation that would curb abuses which arise from the current judicial
substitution law — which lets defendants effectively disqualify a judge, for no cause, if they fear he or she is a stern
sentencer.

Important actions can be taken now, at the local level

In many areas, however, there is no need to wait for legislative action. Many of the major problems we have identi-
fied can begin to be addressed now.

Better access to information. The Chief Judge, the Presiding Judge of the Felony Division, and the District Attor-
ney could initiate a series of actions designed to improve public access to information. At a minimum, for exam-
ple, they could require that public court files contain:

« All guilty plea and sentence transcripts. Plea transcripts should clearly state the terms of plea bargains.

(The Legislature should amend the law so citizens can obtain copies by paying a nhominal per page fee — un-
like under current law, under which fees can exceed $1 or $2 a page.)

« Copies of all “offer letters” to the defendant from the District Attorney, and other documents setting forth the
basis for recommendations that the prosecution makes to the presiding judge.
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e A one-page “case fact sheet” with such information as:
A list of current offense(s)

e whether committed while on parole or probation

e initial charge(s)

e revised or dismissed charges

e maximum sentence exposure, initial and revised charges

« length (years) and type (concurrent, consecutive, etc.) of actual sentence
¢ name of prosecutor

e name of presiding judge

Offender’s adult record

e number and type of felony convictions

e number and type of misdemeanor convictions

e number of parole or probation revocations

e number and actual length of adult incarcerations

Offender’s juvenile record

e number and type of “felony-type” adjudications
e number and actual length of juvenile confinements

e A one-page case chronology showing the date and brief description of disposition of all court proceedings, be-
ginning with initial appearance and bail-setting and ending with sentencing.

We believe Milwaukee County criminal justice officials, along with the defense bar, should consider these and simi-

lar ideas as part of an overall strategy designed to increase dramatically the public’s access to sentencing informa-

tion. The strong public support for truth-in-sentencing reflects a level of public cynicism and concern to which ju-
dicial system officials at all levels should respond.

The strong public

Support for truth-in- Plea bargain_ing_ and concurrent sgntencing.We have d_ocumented _
) the substantial impact these practices have on sentencing. We believe
sentencmg reflects a justice system leaders should adopt formal written policies that enable
level of public the general public to understand how these sentencing options are
. - sed.
cynicism and concern N
to which judicial Reactions to this report

SyStem officials at all We circulated drafts of this report to Chief Judge Patrick Sheedy, Chief
levels should respond. Judge-Designate Michael Skwierawski, Judge Jeffrey Kremers, the
presiding Felony Division judge, and District Attorney E. Michael Mc-
Cann. Neither Sheedy, Skwierawski, nor McCann commented.

Judge Kremers provided helpful comments and suggestions regarding an overview set of tables that summarized
our main statistical findings. He also reviewed a draft of the final report. He said he believed that in several re-
spects, it was an inaccurate representation of sentencing practices and the factors that influence sentencing.

Four other judges reviewed and provided comments on portions or all of the report. One judge, who reviewed only
the overview tables, said a study of this kind was needed, but he also questioned whether it would adequately take
into account “all the variables.”

The three judges who critiqued a draft of the entire report provided many clarifying comments on various factual is-
sues. Their view of our subjective conclusions ranged from moderate to strong agreement.
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Some reviewers questioned our decision to identify judges in connection with specific cases. They said this could
give a misleading impression that the cases are representative. However, we think the report is clear that the cases
cited are not necessarily representative of a judge’s record. Also, we specifically omitted a table we developed that
listed judges in our sample based on average sentence length as a percent of maximum sentence. Finally, the cases
we do describe are accurately presented and our subjective judgment of them is clearly just that — our opinion.
Judges are elected officials and their decisions most decidedly are fair game for comment.

Several comments from reviewers supported our call for more public discussion and disclosure of sentencing prac-
tices. One judge, whose overall comments were neutral to mildly positive, emphasized the importance of this by
saying it would help address the question of “what’s going on [in courts] when the cameras and reporters aren’t
there.” This same judge said more discussion would increase public awareness of the complex factors affecting
sentencing, including many beyond the control of judges.

Summary The more information

N . . voters have, the better.
In preparing this report, we were influenced substantially by how

cult it was to gather and evaluate information about sentencing ...
sions and practices. It was for this reason that the main theme in our recommendations involves the issues of im-
proved disclosure and ease of affordable access to information. In focusing on these issues we hope to emphasize
that what's important about sentencing decisions is not what we think, but rather what the largest possible group of

voters might think. The more information they have, the better.
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